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Referred  to  the  Committee  on  Armed  Services  and  ordered  to  be  printed 


AMENDMENT 

Intended  to  be  proposed  by  Mr.  McGovern  (for  himself,  Mr. 
Cranston,  Mr.  Goodell,  Mr.  Hatfield,  Mr.  Hughes, 
Mr.  Inouye,  Mr.  Mondale,  Mr.  Metcalf,  and  Mr.  Young 
of  Ohio)  to  H.R.  17123,  an  Act  to  authorize  appropriations 
during  the  fiscal  year  1971  for  procurement  of  aircraft,  mis¬ 
siles,  naval  vessels,  and  tracked  combat  vehicles,  and  other 
weapons,  and  research,  development,  test,  and  evaluation  for 
the  Armed  Forces,  and  to  prescribe  the  authorized  person¬ 
nel  strength  of  the  Selected  Reserve  of  each  Reserve  compo¬ 
nent  of  the  Armed  Forces,  and  for  other  purposes,  viz:  On 
page  ,  line  ,  insert  the  following: 

Sec.  (a)  Unless  the  Congress  shall  have  declared 
war,  no  part  of  any  funds  appropriated  pursuant  to  this  Act 
or  any  other  law  shall  be  expended  in  Vietnam  after  De¬ 
cember  31,  1970,  for  any  purpose  arising  from  military 
conflict:  Provided,  That  funds  may  be  expended  as  required 
for  the  safe  and  systematic  withdrawal  of  all  United  States 
military  personnel,  the  termination  of  United  States  military 
operations,  the  provision  of  assistance  to  South  Vietnam  in 
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amounts  and  for  purposes  specifically  authorized  by  the  Con¬ 
gress,  the  exchange  of  prisoners,  and  the  arrangement  of  asy¬ 
lum  for  Vietnamese  who  might  be  physically  endangered  by 
the  withdrawal  of  United  States  forces:  And  provided  fur¬ 
ther,  That  the  withdrawal  of  all  United  States  military  per¬ 
sonnel  from  Vietnam  shall  he  completed  no  later  than  June 
30,  1971,  unless  the  Congress,  by  joint  resolution,  approves 
a  finding  by  the  President  that  an  additional  stated  period 
of  time  is  required  to  insure  the  safety  of  such  personnel  dur¬ 
ing  the  withdrawal  process. 

(b)  Unless  Congress  shall  have  declared  war,  no  part 
of  any  funds  appropriated  pursuant  to  this  Act  or  any  other 
law  shall  be  expended  after  December  31,  1970,  to  furnish 
to  Laos  any  military  advisers,  or  to  support  military  opera¬ 
tions  by  the  forces  of  the  United  States  or  any  other  country 
in  or  over  Laos. 

(c)  Unless  the  Congress  shall  have  declared  war,  no 
part  of  any  funds  appropriated  pursuant  to  the  Act  or  any 
other  law  shall  be  expended,  after  thirty  days  after  the  date 
of  enactment  of  this  Act,  to  furnish  to  Cambodia  any  defense 
article  or  any  military  assistance  or  military  advisers,  or  to 
support  military  operations  by  the  forces  of  the  United  States 
or  any  other  country  in  or  over  Cambodia. 

(d)  For  the  purposes  of  this  section,  the  term  “ defense 
article”  shall  have  the  same  meaning  given  such  term  under 
section  644  of  the  Foreign  Assistance  Act  of  1961. 
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United  States 
oj  America 


Congressional  "Record 

PROCEEDINGS  AND  DEBATES  OF  THE  (^\5t  CONGRESS,  FIRST  SESSION 


Senate 

THE  AMENDMENT  TO  END  THE  WAR: 
THE  CONSTITUTIONAL  QUESTION 


May  13,  1970 

Mr.  McGOVERN.  Mr.  President,  there 
are  two  profound  issues  involved  in  the 
amendments  which  have  been  proposed 
to  limit  U.S.  activities  in  Southeast  Asia. 

The  merits  of  whether  it  is  politically, 
militarily,  or  morally  sound  for  us  to  be 
entangled  in  that  conflict  will  be  debated 
at  length,  as  they  have  been  debated  for 
many  years.  Most  of  us  have  strong 
opinions. 

The  other  issue  has  received  less  atten¬ 
tion,  and  for  that  reason  alone  it  deserves 
a  special  focus.  Regardless  of  how  any 
Senator  feels  about  the  wisdom  of  our 
involvement,  he  has  good  reason  for  deep 
interest  in  the  procedures  through  which 
it  has  come  about,  and  particularly  in  the 
role  Congress  has  or  has  not  played.  Con¬ 
cern  has  been  expressed  about  a  possible 
constitutional  crisis  over  the  war  power. 
Is  truth  that  crisis  already  exists,  and 
the  Vietnam  war  is  the  best  possible 
illustration  of  that  fact. 

The  complementary  amendments  in¬ 
troduced  by  Senators  Church-  and 
Cooper,  on  Cambodia,  and  by  Senators 
Hatfield,  Goodell,  Hughes,  Cranston, 
myself,  and  other  Senators  on  Vietnam, 
Cambodia,  and  Laos,  are  practical  at¬ 
tempts  to  assert  proper  congressional 
involvement.  In  fact,  they  use  the  only 
vehicle — limitations  on  spending  appro¬ 
priated  funds-— that  we  have  available  to 
enforce  our  decisions  on  the  use  of 
American  military  power  abroad.  More¬ 
over,  it  is  a  vehicle  which  the  founders  of 
our  Republic  believed  should  be  vigor¬ 
ously  employed. 

In  this  connection,  Mr.  President,  I 
would  like  to  make  available  to  Mem¬ 
bers  of  the  Senate  an  analysis  of  the  con¬ 
stitutional  issues  broached  by  these 
amendments.  Entitled  “Indochina:  The 
Constitutional  Crisis,”  it  supplies  an  ex¬ 


cellent  historical  description  of  the  war 
power  and  a  concise  discussion  of  the 
legislative  actions  which  have  been  used 
to  justify  our  posture  in  Southeast  Asia. 

With  respect  to  our  amendment,  it 
concludes  that : 

Proposed  restrictive  provisions  (such  as 
those  advanced  by  Senators  McGovern,  Hat¬ 
field,  Hughes,  Goodell  and  Cranston)  are  not 
only  a  legitimate  exercise  of  Congress’  money 
power,  but  pose  no  danger  of  inflexibly  com¬ 
mitting  our  policy  to  a  hazardous  course  be¬ 
cause  (1)  they  include  exceptions  which  in¬ 
sure  the  safety  of  our  forces  and  (2)  they 
may  be  overridden  by  future  congressional 
action  if  circumstances  change. 

Mr.  President,  the  authors  of  this 
memorandum  include  prominent  legal 
scholars  and  former  government  offi¬ 
cials.  I  should  like  to  read  their  names: 

Alexander  M.  Bickel,  Professor  of  Law,  Yale 
Law  School. 

Bruce  Bromley,  Attorney,  New  York  City; 
former  Judge,  New  York  Court  of  Appeals. 

Elias  Clark,  Professor  of  Law,  Yale  Law 
School. 

Ramsey  Clark,  former  Attorney  General. 

William  T.  Coleman,  Attorney,  Philadel¬ 
phia,  Pa. 

John  Doar,  President,  Bedford-Stuyvesant 
D&S  Corporation,  Brooklyn;  former  Assist¬ 
ant  Attorney  General. 

John  W.  Douglas,  former  Assistant  Attorney 
General. 

George  N.  Lindsay,  Attorney,  New  York 
City. 

Burke  Marshall,  Professor  of  Law,  Yale  Law 
School;  former  Assistant  Attorney  General. 

Louis  P.  Oberdorfer,  former  Assistant  At¬ 
torney  General. 

Robert  M.  Pennoyer,  Attorney,  New  York 
City. 

Stephen  J.  Poliak,  former  Assistant  Attor¬ 
ney  General. 

Paul  C.  Warnke,  former  Assistant  Secre¬ 
tary  of  Defense. 

Edwin  M.  Zimmerman,  former  Assistant 
Attorney  General. 

In  addition,  Mr.  President,  I  want  to 
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note  that  the  basic  research  and  draft¬ 
ing  for  the  memorandum  was  done  by 
the  12  Yale  Law  School  students:  David 
Cooke,  Reid  L.  Feldman,  Gary  Fontana, 
Frank  Hamsher,  Gertrude  Hamsher, 
Howard  O.  Hunter  III,  Christopher  Lun- 
ding,  David  Marks,  Jeffrey  Orleans,  Ran¬ 
dall  Shepard,  Eric  Stauffer  and  John 
M.  Townsend. 

Their  outstanding  work  on  this  proj¬ 
ect  provides  a  graphic  demonstration  of 
how  students  are  doing  important,  use¬ 
ful,  and  constructive  work  on  behalf  of 
the  peace  effort. 

I  ask  unanimous  consent  that  the 
memorandum  to  which  I  have  referred 
be  printed  in  the  Record. 

There  being  no  objection,  the  mem¬ 
orandum  was  ordered  to  be  printed  in 
the  Record,  as  follows : 

Indochina:  The  Constitutional  Crisis 

The  dispatch  of  American  troops  into  Cam¬ 
bodia  by  the  President,  without  specific  au¬ 
thorization  by  Congress,  raises  serious  ques¬ 
tions  about  the  constitutional  allocation  of 
power  between  the  legislative  and  executive 
branches.  The  most  significant  factor  in  the 
resolutionof  such  questions  is  the  presence 
or  absence  of  action  by  each  branch. 

The  power  to  commit  American  forces  to 
combat  was  originally  entrusted  to  Congress, 
which  retained  it  almost  unchallenged  for 
over  a  century.  But  in  the  twentieth  cen¬ 
tury,  Congress  has  passively  allowed  the  ef¬ 
fective  ability  to  engage  the  United  States  in 
hostile  actions  abroad  to  be  assumed  al¬ 
most  entirely  by  the  Presidency. 

Proposals  now  before  Congress  invoke  the 
money  power  as  a  means  of  asserting  control 
over  the  Indochinese  War.  If  Congress  exer¬ 
cises  its  money  power  to  prohibit  specific 
uses  of  the  armed  forces,  it  will  reassert  its 
long  dormant  capacity  firmly  and  constitu¬ 
tionally  to  limit  the  President’s  ability  to 
use  the  armed  forces  for  purposes  which  Con¬ 
gress  does  not  approve. 

I.  THE  LANGUAGE  OF  THE  CONSTITUTION 

The  power  to  commit  American  troops  to 
battle  was  allocated  by  the  Constitution  be¬ 
tween  the  President  and  Congress.  (The 
relevant  clauses  of  the  Constitution  are 
quoted  in  the  Appendix.)  The  President  is 
entrusted  with  the  executive  power,1  made 
Commander  in  Chief  of  the  Army  and  Navy,2 
and,  with  the  advice  and  consent  of  the 
Senate,  empowered  to  make  treaties  and  ap¬ 
point  ambassadors.3  The  Congress  is  em¬ 
powered  to  lay  taxes  to  provide  for  the  com¬ 
mon  defense,4  to  define  and  punish  offenses 
against  the  law  of  nations,6  to  declare  war,6 
to  raise  and  support  armies  (but  not  to  fi¬ 
nance  them  for  more  than  two  years  at  a 
time)  ,7  to  provide  and  maintain  a  navy,8  to 
make  rules  for  the  land  and  naval  forces.® 

Footnotes  at  end  of  article. 


and  to  provide  for  calling  up  and  organizing 
the  militia.10 

II.  THE  ORIGINAL  UNDERSTANDING 

The  Constitution  does  not  say  explicitly 
whether  the  army  may  be  sent  into  battle 
when  Congress  has  not  declared  war,  or  if  it 
may,  under  what  circumstances  and  by 
whose  decision.  In  interpreting  the  Con¬ 
stitution  on  this  point,  it  is  helpful  to  look 
at  the  intent  of  the  Framers  and  to  the  un¬ 
derstanding  of  the  men  who  first  put  the 
Constitution  into  practice.11 

The  Constitutional  Convention  debated 
the  clause  giving  Congress  the  power  to 
declare  war  on  August  17,  1787.12  The  clause 
originally  empowered  Congress  “to  make 
war.” 13  Some  delegates  objected  that  the 
power  should  lie  with  the  executive,  as  it  did 
in  England.14  Most  of  the  Convention  seemed 
firmly  of  the  opinion  that  the  power  should 
lie  with  Congress,  but  that  the  President 
should  have  the  power  to  defend  against  a 
sudden  attack,  The  Convention  decided  to 
“insert  ‘declare,’  striking  out  ‘make’  war, 
leaving  to  the  executive  the  power  to  repel 
sudden  attacks.” 16  The  Framers  had  in  mind 
a  division  of  functions.  The  President,  as 
Commander  in  Chief,  was  charged  with  the 
conduct  of  hostilities  after  they  are  legally 
begun.  He  was  also  expected  to  take  measures 
to  repel  any  actual  attack  upon  the  United 
States,  as  an  incident  of  his  executive  power. 
But  the  power  to  initiate  hostilities  was 
clearly  meant  to  be  reserved  to  the  Congress, 
with  the  President  participating  in  that  ini¬ 
tiative  only  so  far  as  his  signature  was  nec¬ 
essary  to  compete  an  act  of  Congress.  Thus, 
the  President,  unless  his  veto  is  overridden, 
may  prevent  war,  hut  he  cannot  constitu¬ 
tionally  act  alone  to  begin  a  war. 

The  judicial  branch  was  also  quick  to  con¬ 
clude  that  Congress  alone  can  declare  war. 
Delivering  the  opinion  of  the  Supreme  Court 
in  an  1801  prize  case,  Chief  Justice  John 
Marshall  concluded  that  the  “whole  powers 
of  war”  were  “vested  in  Congress.” 16 

There  may,  however,  be  hostilities  which 
fall  short  of  requiring  an  actual  declaration 
of  war.  Ten  years  after  the  adoption  of  the 
Constitution,  the  naval  trouble  between  the 
United  States  and  France  which  had  begun 
under  Washington  became  so  acute  that 
American  shipping  was  greatly  endangered.17 
President  Adams  had  to  decide  what  to  do. 
Alexander  Hamilton  advised  the  administra¬ 
tion  against  action  without  Congressional 
authority: 

“In  so  delicate  a  case,  in  one  which  involves 
so  important  a  consequence  as  that  of  war, 
my  opinion  is  that  no  doubtful  authority 
ought  to  be  exercised  by  the  President.” 18 

Adams  decided  to  wait  for  Congress  to  act, 
and  it  passed  laws  authorizing  him  to  pro¬ 
tect  American  commeroe.19  Similarly  in  1801, 
President  Jefferson  was  faced  with  hostilities 
on  the  Barbary  Coast,  but  felt  that  he  could 
order  only  defensive  measures  until  Congress 
authorized  him  to  commit  forces  to  offensive 


PAGE  4 


action.20 

In  the  first  two  limited  wars  in  which  the 
United  States  found  itself,  both  Adams  and 
Jefferson  had  the  means  to  order  retaliatory 
action  immediately .  Perhaps  some  lives  and 
property  would  have  been  saved  had  they 
done  so.  But  both  clearly  felt  that  the  de¬ 
cision  to  commit  American  forces  was  not 
constitutionally  theirs  to  make,  and  pre¬ 
ferred  the  preservation  of  the  Constitu¬ 
tional  process  to  the  pursuit  of  a  temporary 
military  advantage. 

III.  HISTORICAL  DEVELOPMENT  OF  THE  WAR 
POWER 

A.  Wars  and  limited  wars  in  the  nineteenth 

century 

If  the  President’s  power  to  engage  Ameri¬ 
can  forces  in  hostilities  on  his  own  initiative 
is  limited  to  defensive  action  by  a  strict  con¬ 
struction  of  the  Constitution,  the  question 
of  the  proper  role  of  Congress  arises.  Con¬ 
gress  clearly  has  the  power  to  engage  the 
United  States  in  formal  war,  as  it  did  in  1812 
with  the  President  reluctantly  assenting. 21 
It  may  declare  war  at  the  request  of  the 
President.22  And  Congress  may  also  ratify 
after  the  fact  hostilities  begun  by  the  Presi¬ 
dent.23 

The  executive  branch  very  early  recognized 
the  exclusive  power  of  Congress  to  declare 
war.  In  the  course  of  a  dispute  with  Spain  in 
1805,  President  Jefferson  told  Congress: 

Considering  that  Congress  alone  is  consti¬ 
tutionally  invested  with  the  power  of  chang¬ 
ing  our  position  from  peace  to  war,  I  have 
thought  it  my  duty  to  await  their  authority 
before  using  force  in  any  degree  which  could 
be  avoided.24 

Similar  deference  to  the  sole  power  of 
Congress  to  make  any  decision  to  commit 
the  United  States  to  war  was  voiced  by  Persi- 
dent  James  Monroe,26  Secretary  of  State  John 
Quincy  Adams,26  and  Secretary  of  State 
Daniel  Webster.27 

The  Congress  itself  was  jealously  aware  of 
its  war  power,  and  on  one  occasion  nearly 
censured  the  President  for  invading  it.  In 
1846  it  had  declared,  after  the  fact,  that  a 
state  of  war  existed  with  Mexico.  But  the  de¬ 
bate  was  bitter  and  the  war  unpopular.  At 
the  end  of  the  war,  the  House  of  Repre¬ 
sentatives  voted  its  thanks  to  General  Taylor, 
but  amended  its  resolution  to  note  that  he 
had  won. 

A  war  unnecessarily  and  unconstitution¬ 
ally  begun  by  the  President  of  the  United 
States.28 

Among  the  Congressmen  supporting  the 
amendment  were  former  President  John 
Quincy  Adams  and  future  President  Abraham 
Lincoln. 

Congress  also  has  considerable  power,  short 
of  a  declaration  of  war,  to  authorize  and 
regulate  limited  hostilities,  as  it  has  done 
on  a  number  of  occasions,  with  and  without 
executive  approval,  since  1798.29 


During  the  nineteenth  century,  the  execu¬ 
tive  branch  frequently  recognized  the  need 
for  congressional  authorization  even  for 
limited  military  actions.  In  1857  the  Secre¬ 
tary  of  State  refused  to  send  ships  to  help 
a  British  expedition  in  China,  because  he 
lacked  congressional  authority  to  do  so.30  The 
next  year  President  Buchanan  pleaded  with 
Congress  for  authority  to  protect  transit 
across  the  isthmus  of  Panama,  but  refused  to 
act  without  it.31  Nor  in  1876  would  the  State 
Department  use  force  to  help  Americans  in 
Mexico,  because  it  felt  it  lacked  the  power  to 
do  so.32  As  late  as  1911  President  William 
Howard  Taft  felt  that  he  had  enough  power 
to  move  troops  to  the  Mexican  border,  to  be 
ready  in  case  Congress  told  him  to  protect 
American  lives  and  property  endangered  by 
the  revolution  there,  but  refused  to  send 
them  in  on  his  own  authority.33 

B.  Erosion  of  the  congressional  war-making 
power  in  the  20th  century 

In  the  early  part  of  the  twentieth  century, 
the  executive  began  to  exercise  greater  dis¬ 
cretion  in  the  use  of  American  armer  forces 
abroad.  For  instance,  without  specific  con¬ 
gressional  approval,  President  Theodore 
Roosevelt  sent  American  troops  into  Panama 
in  1903  and  President  Wilson  sent  troops 
into  Mexico  in  1916  in  pursuit  of  the  Pancho 
Villa  bandits.34 

Since  1945,  the  executive  has  regularly  used 
military  force  abroad  as  a  tool  of  diplomacy. 
Aside  from  Indochina,  the  greatest  use  of 
American  force  was  in  Korea,  where  several 
hundred  thousand  troops  were  committed 
to  combat  and  major  casualties  were  in¬ 
curred.  There  was  neither  a  formal  declara¬ 
tion  of  war,  nor  any  other  specific  congres¬ 
sional  sanction  for  the  Korean  conflict.36 
American  forces  were  sent  into  the  Formosan 
Strait  in  1955,  into  Lebanon  in  1958,  and 
into  the  Dominican  Republic  in  1965.  The 
Navy  was  used  to  blockade  Cuba  during  the 
missile  crisis  in  1962.  And,  most  recently, 
naval  vessels  were  dispatched  to  the  vicinity 
of  Haiti  and  Trinidad  in  response  to  in¬ 
ternal  conflicts  in  those  countries.  Prior  con¬ 
gressional  resolutions  were  obtained  by  the 
President  for  the  Formosan  and  Lebanese 
actions,  but  both  the  validity  of  those  reso¬ 
lutions  and  the  degree  to  which  President 
Eisenhower  relied  on  them  has  been  ques¬ 
tioned.30 

The  application  of  prior  historical  prece¬ 
dents  to  unilateral  executive  use  of  armed 
force  abroad  in  the  mid-twentieth  century 
can,  however,  be  misleading.  For  instance, 
as  precedents  for  the  Vietnam  War,  a  State 
Department  Memorandum  cites  a  long  series 
of  military  actions  ordered  by  the  President 
alone.37  The  majority  of  the  cited  military 
actions  undertaken  by  the  executive  with¬ 
out  congressional  approval  took  place  in  the 
nineteenth  century.  Most  of  them  were  not 
actions  that  involved  conflicts  with  foreign 
states;  rather,  the  bulk  of  them  involved  the 
protection  of  individuals,  police  actions 
against  pirates  or  actions  against  primitive 
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peoples.  Furthermore,  the  United  States  did 
not  have  a  significant  standing  army  during 
peacetime  until  after  1945,  and  the  Presi¬ 
dent  was  limited  in  the  military  actions  that 
he  could  take  by  the  need  to  approach  Con¬ 
gress  to  ask  for  any  increase  in  the  size  of 
the  armed  forces.  Toddy,  with  a  tremendous 
military  machine  and  modern  transport  at 
his  immediate  disposal,  the  President  is  un¬ 
der  little  practical  pressure  to  seek  congres¬ 
sional  authorization  for  his  actions,  and 
therefore  he  is  unlikely  to  seek  it  unless 
Congress  insists  that  he  do  so.38 

IV.  THE  THEORETICAL  BASES  FOR  UNILATERAL 

PRESIDENTIAL  ACTION 

The  theories  on  which  various  Presidents 
have  relied  for  the  use  of  military  force 
abroad  without  congressional  approval  may 
be  divided  into  three  general  categories:  (1) 
the  sudden  attack  theory;  (2)  the  neutrality 
theory;  and  (3)  the  collective  security 
theory.39 

(1)  The  Sudden  Attack  Theory. — The 
President  as  the  Chief  Executive  has  the  in¬ 
herent  power  to  defend  the  sovereignty  and 
integrity  of  the  nation  itself  and  to  respond 
to  an  armed  attack  on  the  territory  of  the 
United  States  without  requesting  congres¬ 
sional  approval.  For  example,  we  do  not 
question  the  constitutional  authority  of  the 
President  to  order  a  retaliatory  strike  in 
the  event  of  an  atomic  attack  on  the  territory 
of  the  United  States.  In  the  absence  of  an 
armed  attack  on  American  territory  proper, 
the  power  of  the  President  is  more  closely 
circumscribed.40 

(2)  The  Neutrality  Theory. — Also  known 
as  “interposition,”  the  neutrality  theory  was 
developed  during  the  nineteenth  century  as  a 
justification  for  American  military  involve¬ 
ment  aboard  to  protect  American  citizens 
and  property.  When  American  armed  forces 
were  sent  into  a  foreign  nation,  their  pres¬ 
ence  was  supposed  to  be  “neutral”  with  re¬ 
spect  to  any  conflicts  there.  The  executive, 
in  taking  such  action,  was  not  necessarily 
‘‘making  war”  hut  merely  dispatching  troops 
to  act  as  security  guards  for  American  citi¬ 
zens  and  their  property.  The  real  difficulty, 
clearly,  was  in  remaining  neutral  and  avoid¬ 
ing  conflict. 41 

(3)  The  Collective  Security  Theory. — Since 
1945,  the  United  States  has  entered  into 
many  security  treaties  with  foreign  nations. 
Many  of  these  agreements  have  clauses  which 
indicate  that  the  security  of  each  signatory 
is  vital  to  the  security  of  each  other  signa¬ 
tory.  Unilateral  presidential  action  under 
these  agreements  may  be  justified  as  neces¬ 
sary  for  the  protection  of  American  security 
even  though  the  conflict  may  arise  thou¬ 
sands  of  miles  from  American  shores,  but, 
carried  to  its  extreme,  the  collective  security 
theory  would  justify  almost  any  unilateral 
presidential  use  of  armed  force  abroad,42  a 
result  contrary  to  Constitutional  standards. 

V.  THE  JUSTIFICATIONS  FOR  UNILATERAL  EXECU¬ 

TIVE  ACTION  IN  INDOCHINA 


The  involvement  of  the  United  States  in 
Vietnam,  the  commencement  of  an  air  war 
in  Laos,  and  the  expansion  of  the  ground 
war  into  Cambodia  have  resulted  almost  en¬ 
tirely  from  executive  decisions  and  actions. 
The  executive  branch  of  the  government  has 
justified  its  action  primarily  on  the  grounds 
of:  (1)  the  presidential  prerogative  to  pro¬ 
tect  American  security  interests  abroad  by 
whatever  means  necessary.  (2)  the  SEATO 
treaty;  and  (3)  the  Gulf  of  Tonkin  Resolu¬ 
tion.43  It  cannot  he  said  that  the  recent  ac¬ 
tions  hy  the  executive  in  Cambodia  or  the 
earlier  actions  in  both  Vietnam  and  Laos 
are  clearly  contrary  to  the  Constitution. 
However,  the  expansion  of  the  war  into  Cam¬ 
bodia  is  the  latest  in  a  long  series  of  acts 
which,  taken  together,  have  nearly  stripped 
Congress  of  its  war  power. 

(1)  The  Presidential  Prerogative. — Un¬ 
doubtedly,  the  speed  with  which  crises  de¬ 
velop  in  the  modern  world  necessitates  a 
strong  executive  who  can  respond  quickly  to 
such  crises.  The  need  for  a  speedy  response, 
the  need  for  secrecy,  the  need  to  protect 
American  citizens  and  property  abroad,  and 
the  need  to  protect  American  security  in¬ 
terests  in  the  balance  of  power  are  all  used 
to  legitimize  the  use  by  the  executive,  with¬ 
out  congressional  approval,  of  American 
armed  forces  abroad.  Recent  United  States 
actions,  especially  in  Korea  and  Indochina, 
are  cited  to  support  great  executive  discre¬ 
tion  in  the  use  of  American  military  force 
abroad.  The  recent  invasion  of  Cambodia 
without  prior  congressional  approval  or  even 
notice  is  not  without  historical  precedent 
and  not  without  justification  under  a  broad 
interpretation  of  the  collective  security 
theory.44 

However,  the  real  question's  whether  the 
balance  has  shifted  too  far  in  favor  of  the 
executive.46  A  war,  such  as  the  one  in  Indo¬ 
china,  requires  great  sacrifices  on  the  part 
of  great  numbers  of  the  American  people.  It 
is  difficult,  if  not  impossible,  to  predict  the 
ultimate  outcome  of  any  American  interven¬ 
tion.  Consequently,  when  there  is  a  possi¬ 
bility  of  large  scale  American  involvement 
and  even  a  limited  risk  of  war.  Congress 
should  pass  on  the  desirability  of  American 
military  action.46 

The  executive  has  also  placed  reliance  on 
the  power  of  the  President  as  chief  formula- 
tor  of  foreign  policy  and  as  Commander  in 
Chief  of  the  armed  forces.  Granted  that  the 
President  does  have  primary  responsibility 
in  the  modern  world  for  the  handling  of  for¬ 
eign  policy,  he  should  not  have  the  discre¬ 
tion  to  initiate  war  as  an  instrument  of  for¬ 
eign  policy. 

Finally,  the  Commander  in  Chief  provision 
of  the  Constitution  is  an  expression  of  civil¬ 
ian  control  over  the  military;  it  does  not  give 
the  war  power  to  the  President.47 

(2)  The  SEATO  Treaty. — The  Southeast 
Asia  Treaty  Organization  is  one  of  the  many 
multilateral  collective  security  treaties  which 
the  United  States  has  signed.  Neither  South 
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Vietnam  nor  Cambodia  is  a  signatory,  but 
both  countries  are  within  “protocol  areas’’ 
which  the  signatories  consider  to  be  vital  to 
their  security  interests.48  The  terms  of  the 
treaty  are  ambiguous,  and  it  is  at  least  ques¬ 
tionable  whether  the  United  States  was  obli¬ 
gated  by  the  terms  of  the  treaty  to  come  to 
the  aid  of  South  Vietnam.49 

More  importantly,  the  SEATO  agreement 
cannot  help  answer  the  constitutional  ques¬ 
tions,  because  it  specifically  states  that  ac¬ 
tion  by  a  signatory  in  response  to  an  attack 
on  another  signatory  or  a  “protocol  country” 
is  to  be  made  only  after  a  decision  made 
according  to  the  “constitutional  processes” 
of  the  signatory.50 

The  more  relevant  issue  is  the  power  of  the 
President  to  involve  American  forces  in  for¬ 
eign  combat  on  the  basis  of  a  treaty.  The 
Constitution  requires  that  the  Senate  must 
give  its  advice  and  consent  to  any  treaty 
before  it  can  become  effective.'1  Once  ap¬ 
proved,  the  treaty  is  of  the  same  nature  as 
any  other  duly  passed  law  which  the  execu¬ 
tive  is  bound  to  execute  faithfully.52  If,  how¬ 
ever,  the  war  power  is  a  congressional  prerog¬ 
ative,  the  decisions  regarding  the  initiation 
of  war  should  be  made  by  both  houses  of 
Congress  and  not  just  the  Senate.53 

(3)  The  Tonkin  Gulf  Resolution. — Follow¬ 
ing  reported  attacks  on  American  naval 
vessels  in  the  Gulf  of  Tonkin  in  August  of 
1964,  Congress  passed  a  joint  resolution 
which  gave  the  President  broad  discretion 
to  respond  to  “aggression”  in  Southeast 
Asia.54  Congressional  action  which  does  not 
amount  to  a  formal  declaration  of  war  may 
be  a  valid  congressional  authorization  of 
hostilities,65  and  some  commentators  think 
that  the  Tonkin  Gulf  Resolution  is  an  ade¬ 
quate  congressional  authorization  for  the 
Vietnamese  War.56 

There  are  two  factors,  however,  which 
make  the  Tonkin  Gulf  Resolution  an  invalid 
basis  for  continued  Congressional  inaction. 
First,  it  was  passed  with  great  speed  and 
in  the  heat  of  emotion  that  resulted  from 
the  reported  attack  on  American  naval  ves¬ 
sels  in  the  Tonkin  Gulf.57  Secondly,  there 
were  few  American  troops  in  Vietnam  in  the 
American  ground  combat  forces  there.58 

It  has  also  been  argued  that  congressional 
inaction  and  failure  to  repeal  the  Tonkin 
Gulf  Resolution  give  implicit  authorization 
to  the  Indochinese  War.  The  logical  outcome 
of  such  an  argument  is  that  the  President 
can  do  whatever  he  wishes  and  the  Congress 
has  the  affirmative  ciuty  to  try  to  stop  him. 
This  shifts  the  presumption  of  the  Framers 
in  favor  of  congressional  control  over  war¬ 
making  and  gives  the  initial  and  continued 
upper  hand  to  the  executive.59 

VI.  THE  OPPORTUNITIES  FOR  REASSERTION  OF 
CONGRESSIONAL  POWER 

The  power  of  the  purse  is  the  last  bastion 
of  popular  control  of  the  government.60  Con¬ 
gress  now  has  the  opportunity  to  use  this 
power  to  restore  the  constitutional  balance 
by  including  in  authorization  acts  any  of 


a  number  of  restrictions  on  the  use  of  Amer¬ 
ican  funds  and  forces  in  Indochina.  More 
forcefully  than  a  resolution  of  one  or  both 
houses, 60a  enacting  specific  restrictions  on  the 
use  of  our  military  forces  in  Indochina  and 
directing  their  withdrawal  would  effectively 
assert  congressional  control  of  the  limited 
war  in  which  we  are  now  engaged.  Proposed 
restrictive  provisions  (such  as  those  ad¬ 
vanced  by  Senators  McGovern,  Hatfield, 
Hughes,  Goodell  and  Cranston)81  are  not 
only  a  legitimate  exercise  of  Congress’  money 
power,  but  pose  no  danger  of  inflexibility 
committing  our  policy  to  a  hazardous  course 
because  (1)  they  include  exceptions  which 
insure  the  safety  of  our  forces  and  (2)  they 
may  be  overridden  by  future  congressional 
action  if  circumstances  change. 

A.  Specifically  restricting  the  use  to  which 

military  forces  may  be  put  is  a  legitimate 

exercise  of  congressional  power 

There  is  no  doubt  that  under  the  Con¬ 
stitution  Congress  has  complete  control 
over  governmental  use  of  funds.  Historical 
precedent,  textual  'analysis  of  the  Constitu¬ 
tion,  the  intent  of  the  Framers,  and  judicial 
construction  unambiguously  indicate  that 
the  money  power  may  be  used  to  restrict  the 
President’s  control  of  the  armed  forces. 

Past  congressional  success  in  the  restric¬ 
tion  of  military  policy  through  the  use  of 
specific  provisions  in  money  acts  offers  con¬ 
clusive  support  for  the  legitimacy  of  such 
a  measure  to  control  the  military  actions  of 
the  President.  Riders  and  amendments  on 
appropriation  and  authorization  acts  tra¬ 
ditionally  have  been  a  device  favored  by 
Congress  to  restrict  and  to  control  executive 
action.618  The  most  recent  example  is  Sec¬ 
tion  643  of  the  Defense  Appropriation  Act 
for  the  current  fiscal  year,  passed  in  1969, 
which  states  that  “none  of  the  funds  appro¬ 
priated  by  this  Act  shall  be  used  to  finance 
the  introduction  of  American  ground  com¬ 
bat  troops  into  Laos  and  Thailand.” 62  Last 
year's  rider  alone  serves  as  clear  precedent 
for  similar  restrictions  on  use  of  forces  or 
funds  in  Camhodia  or  in  Vietnam  itself. 

An  almost  identical  restriction  was  en¬ 
acted  by  Congress  in  the  Selective  Service 
and  Training  Act  of  1940,  which  included 
the  proviso  that: 

“Persons  inducted  into  the  land  forces  of 
the  United  States  under  this  Act  shall  not 
be  employed  beyond  the  limits  of  the  West¬ 
ern  Hemisphere  except  in  the  Territories 
and  possessions  of  the  United  States,  in¬ 
cluding  the  Philippine  Islands.”68 

It  appears  that  in  the  past  Presidents 
have  always  complied  with  such  restrictions, 
even  when  they  originally  expressed  an  in¬ 
tention  to  ignore  them.64  Compliance  by  the 
executive  is,  in  fact,  clearly  dictated  by  the 
Constitution. 

The  general  grant  to  the  President  of  the 
executive  power 65  is  qualified  by  the  admoni¬ 
tion  that  “he  shall  take  care  that  the  laws  be 
faithfully  executed.”66  The  powers  of  Con¬ 
gress  to  raise  and  appropriate  revenues,  to 
raise  an  dsupport  armies,  and  to  provide  and 
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maintain  a  navy,  are  all  law-making  pow¬ 
ers.67  An  appropriation  rider  enacted  into  law 
would  therefore  impose  a  clear  constitutional 
obligation  on  the  President  to  abide  by  its 
provisions .68  In  addition,  it  would  constitute 
a  pro  tanto  repeal  of  previous  statutes  grant¬ 
ing  the  President  discretion  to  use  funds  for 
military  purposes. 

The  President’s  power  as  Commander  in 
Chief  does  not  free  him  from  enacted  restric¬ 
tions.  The  Constitution  has  granted  to  Con¬ 
gress  the  fundamental  power  to  create  the 
resources  employed  by  the  branches  of  the 
government.  The  Commander  in  Chief  clause 
merely  entitles  the  President  to  the  supreme 
command  of  the  armed  forces  within  the 
limits  established  by  the  legislation  which 
created  those  forces,  provided  the  limits  are 
reaasonable.69 

The  fundamental  importance  of  the  money 
power  is  evident  from  the  determination  of 
the  Framers  to  place  this  power  firmly  in  the 
hands  of  Congress.  Particular  care  was  taken 
to  maintain  under  congressional  control  the 
use  of  funds  for  military  purposes,  as  indi¬ 
cated  by  the  constitutional  provision  that  no 
money  may  be  appropriated  for  the  army  “for 
a  longer  term  than  two  years.”  70  The  ration¬ 
ale  for  the  allocation  of  power  made  by  the 
Framers  of  the  Constitution  is  basic  to  our 
concept  of  democracy:  that  the  legislators, 
as  representatives  of  the  people,  should  have 
complete  control  over  the  nation’s  resources. 
Madison  described  the  money  power  in  these 
terms: 

“This  power  over  the  purse  may,  in  fact,  be 
regarded  as  the  most  complete  and  effectual 
weapon  with  which  any  constitution  can  arm 
the  immediate  representatives  of  the  peo¬ 
ple.”  71 

The  wisdom  of  this  grant  of  power  is 
borne  out  by  recent  history.  The  conduct  of 
the  Indochina  War  has  precipitated  a  wide¬ 
spread  disillusionment  with  the  government, 
and  attendant  loss  of  respect  for  law.  If  the 
people,  through  their  representatives,  have 
no  control  over  the  commitment  of  their  re¬ 
sources  to  war-making,  the  result  is  incon¬ 
sistent  with  the  democratic  principles  of  the 
Constitution. 

The  Supreme  Court  spoke  most  directly  to 
the  issue  in  the  Steel  Seizure  Case,72  con¬ 
cluding  that  the  powers  of  the  President, 
both  as  Commander  in  Chief  and  in  his 
executive  capacity,  were  not  unlimited  and 
could  be  restrained  by  another  branch  of  the 
government.73  All  the  Justices  in  the  majority 
indicated  that  the  extent  to  which  Congress 
had  acted  to  control  the  action  taken  by  the 
President,  seizure  of  most  of  the  nation’s 
steel  mills,  was  significant  in  determining 
the  constitutionality  of  his  action.74  The 
opinions  imply  that  When  Congress  speaks 
on  the  question  of  what  form  executive  ac¬ 
tion  may  take,  such  power  to  act  alone  as 
the  President  may  have  will  be  circum¬ 
scribed.  In  the  Steel  Seizure  Case,  the  Jus¬ 
tices  disagreed  on  the  proper  interpretation 
of  Congress’  failure  to  act  on  relevant  legis¬ 
lation;  in  contrast,  if  Congress  enacts  a  clear 


prohibition  on  military  action  in  specified- 
areas  of  Indochina,  the  meaning  would  be 
clear,  and  presidential  power  would  be  effec¬ 
tively  limited. 

B.  Continuing  congressional  control  and  the 
inclusion  of  adequate  exceptions  to  restric¬ 
tions  on  military  action  insure  that  mili¬ 
tary  policy  will  remain  flexible 
There  is,  of  course,  a  possibility  that 
changed  circumstances  will  force  a  recon¬ 
sideration  of  the  wisdom  of  certain  specific 
limitations.  But  the  assertion  of  congres¬ 
sional  control  by  enacting  the  proposed  re¬ 
strictions  merely  shifts  from  the  President 
to  Congress  power  over  future  military  in¬ 
volvement  in  Indochina. 

The  President  would  retain  the  power  to 
engage  in  immediate  self-defense  under  the 
executive  power  to  repel  sudden  attacks.  In 
addition,  exceptions  to  the  restrictions  of 
the  McGovern  -  Hatfield  -  Hughes  -  Goodell- 
Cranston  proposal  permit  full  executive  free¬ 
dom  to  protect  our  troops  and  prisoners  dur¬ 
ing  withdrawal.75  But  major  decisions  would 
be  reserved  for  Congress,  which  is  fully  ca¬ 
pable  of  making  major  decisions  quickly  and 
competently .  And  by  asserting  its  proper  role 
in  decisions  of  war-making ,  Congress  would 
act  to  re-establish  the  traditional  constitu¬ 
tional  balance. 

VII.  CONCLUSION 

The  current  unlimited  freedom  enjoyed  by 
the  executive  to  engage  in  military  action  is 
largely  the  result  of  inaction  by  Congresses 
past.  As  Supreme  Court  Justice  Jackson 
stated : 

“We  may  say  that  power  to  legislate  for 
emergencies  belongs  in  the  hands  of  Con¬ 
gress,  but  only  Congress  itself  can  prevent 
power  from  slipping  through  its  fingers.” 76 
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The  Amelia,  1  Cranch  (5  U.S.)  1  (1801). 
Chief  Justice  Marshall  wrote: 

“The  whole  powers  of  war  being,  by  the 
Constitution,  vested  in  Congress,  the  acts 
of  that  body  alone  can  be  resorted  to  as  our 
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proclamation.  The  privateer  was  made  to  pay 
damages  to  the  ship’s  owner. 

17  After  the  outbreak  of  the  war  between 
France  and  England  in  1792,  American  ship¬ 
ping  was  molested  by  the  blockades  of  both 
nations.  President  Washington  met  the  chal¬ 
lenge  with  his  famous  Neutrality  Proclama¬ 
tion,  which  kept  the  United  States  out  of  the 
conflict.  By  1798,  however,  French  deprada- 
tions  on  American  commerce  had  become  so 
menacing  that  action  was  needed  to  protect 
it.  The  question  was  whether  President 
Adams  could  do  so  on  his  own  authority  or 
whether  he  needed  the  authority  of  Congress. 

18  Alexander  Hamilton  to  James  McHenry, 
the  Secretary  of  War,  May  17,  1798  (quoted 
in  Wormuth,  op.  cit.) 

19  Congress  suspended  commercial  inter¬ 
course  with  France  in  the  Act  of  June  13, 

1798,  augmented  by  the  Act  of  February  9, 

1799.  (1  Stat.  565,  1  Stat.  613). 

It  denounced  the  treaty  with  France  in  the 
Act  of  July  7,  1798  (1  Stat.  578). 

It  created  the  Department  of  the  Navy  by 
the  Act  of  April  27,  1798  (1  Stat.  553). 

And  it  established  the  Marine  Corps  by  the 
Act  of  July  11,  1798  (1  Stat.  594). 

The  controversy  with  France  is  described  in 
note  17,  above. 

30  The  Barbary  States,  particularly  Tripoli, 
had  been  marauding  American  shipping,  in 
an  attempt  to  exact  a  payment  of  tribute 
from  the  United  States.  When  the  promised 
tribute  was  not  paid,  Tripoli  declared  war  on 
the  United  States.  President  Jefferson  sent 
ships  to  the  Mediterranean,  but  authorized 
them  only  to  defend  themselves  and  other 
American  ships.  The  Navy  captured  a  Tripoli¬ 
tan  ship,  but  released  it  after  disarming  it,  as 
the  President  told  Congress: 

“Unauthorized  by  the  Constitution,  with¬ 
out  the  sanction  of  Congress,  to  go  beyond 
the  line  of  defense,  the  vessel,  being  disabled 
from  committing  further  hostilities,  was  lib¬ 
erated  with  its  crew.  The  Legislature  will 
doubtless  consider  whether,  by  authorizing 
measures  of  offense  also,  they  will  place  our 
force  on  an  equal  footing  with  that  of  its 


adversaries.” 

Thomas  Jefferson,  First  Annual  Message, 
December  8,  1801,  Messages  and  Papers  of 
the  Presidents  (1908)  vol.  I,  p.  326. 

21  Act  of  June  18,  1812  (2  Stat.  155). 

22  Act  of  April  20,  1898  (  30  Stat.  738),  con¬ 
taining  the  ultimatum  to  Spain,  and  the  Act 
of  April  25,  1898  (30  Stat.  364),  declaring 
that  a  state  of  war  had  existed  since  April 
21. 

23  Act  of  May  13,  1846  (  Stat.  ),  and  Act 
of  August  6,  1861  (12  Stat.  326). 

24  Messages  and  Papers  of  the  Presidents, 
vol.  I,  p.  389. 

25  In  1824  Colombia  notified  the  United 
States  that  it  was  threatened  by  France,  and 
asked  for  protection.  The  Monroe  Doctrine 
had  been  announced  the  year  before,  but  the 
administration  would  not  commit  itself  to 
defend  Colombia.  President  Monroe  wrote  to 
Former  President  Madison  that: 

The  Executive  has  no  right  to  compromit 
the  nation  in  any  question  of  war.” 

Letter  of  August  2,  1824,  quoted  in  Wor¬ 
muth,  op.  cit. 

26  Three  days  after  Monroe’s  letter  to  Madi¬ 
son,  Secretary  of  State  Adams  formally  wrote 
to  the  Minister  of  Colombia  to  the  United 
States : 

“By  the  Constitution  of  the  United  States, 
the  ultimate  decision  of  this  question  be¬ 
longs  to  the  Legislative  Department  of  the 
Government.” 

John  Quincy  Adams  to  Jose  Maria  Salazar, 
August  6,  1824. 

27  In  1851  Hawaii  asked  the  United  States 
for  protection  from  France.  Secretary  of 
State  Daniel  Webster  refused  to  help: 

“I  have  to  say  that  the  war -making  power 
rests  entirely  with  Congress  and  that  the 
President  can  authorize  belligerent  opera¬ 
tions  only  in  the  cases  expressly  provided  for 
by  the  Constitution  and  the  laws.  By  these 
no  power  is  given  to  the  Executive  to  oppose 
an  attack  by  one  independent  nation  on 
the  possessions  of  another.” 

J.  B.  Moore,  Digest  of  International  Law, 
Washington,  G.P.O.  vol.  7,  p.  163. 

28  Congressional  Globe,  30th  Congress,  1st 
Session,  page  95,  January  3,  1848. 

The  Mexican  War  had  been  precipitated 
in  1846  by  President  Polk’s  dispatch  of  Amer¬ 
ican  troops  into  a  territory  whose  possession 
was  disputed  with  Mexico.  After  hostilities 
erupted,  Congress  reluctantly  declared  that  a 
state  of  war  existed  between  the  United 
States  and  Mexico. 

The  resolution  referred  to  was  a  vote  of 
thanks  to  General  Zachary  Taylor,  the  Com¬ 
mander  of  the  successful  American  forces. 
The  clause  censuring  the  President  was 
moved  as  an  amendment  to  that  resolution. 
The  amendment  was  adopted  on  January 
3,  but  was  dropped  when  the  resolution  came 
up  for  a  final  vote. 

29  For  the  1798  legislation,  see  note  19. 
above. 

Congress  authorized  the  President  to 
act  against  Tripoli  in  the  Act  of  February 
6,  1802  (2  Stat.  129). 
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In  1839,  in  the  course  of  a  dispute  over 
the  boundary  of  Maine,  Congress  authorized 
the  use  of  force  against  England  in  the  Act 
of  March  3,  1839  (5  Stat.  355).  Force  was 
never  needed. 

In  1890  the  Congress  passed  an  act,  which 
became  law  without  the  President’s  signa¬ 
ture,  authorizing  the  use  of  force  to  extract 
an  indemnity  for  the  seizure  of  American 
ships  off  Venezuela.  Act  of  June  17,  1890 
(26  Stat.  674).  The  indemnity  was  secured 
by  arbitration. 

30  Secretary  .of  State  Lewis  Cass  wrote  the 
British  Government  that: 

“Under  the  Constitution  of  the  United 
States,  the  executive  branch  of  this  Govern¬ 
ment  is  not  the  war-making  power.  The  ex¬ 
ercise  of  that  great  attribute  of  sovereignty 
is  vested  in  Congress,  and  the  President  has 
no  authority  to  order  aggressive  hostilities 
to  be  undertaken.  .  .  .  Military  expeditions 
into  the  Chinese  territory  cannot  be  under¬ 
taken  without  the  authority  of  the  National 
Legislature.” 

Moore,  op.  cit.  vol.  7,  p.  164. 

31  President  Buchanan  told  Congress  that: 

The  executive  government  of  this  country 

in  its  intercourse  with  foreign  nations  is  lim¬ 
ited  to  diplomacy  alone.  When  this  fails  it 
can  go  no  further.  It  cannot  legitimately  re¬ 
sort  to  force  without  authority  of  Congress, 
except  in  resisting  and  repelling  hostile  at¬ 
tacks. 

Messages  and  Papers  of  the  Presidents,  vol. 
5,  p.  616:  Message  of  December  6,  1858. 

32  Acting  Secretary  of  State  Hunter  wrote : 

“The  President  is  not  authorized  to  order 

or  approve  an  act  of  war  in  a  country  with 
which  we  are  at  peace,  except  in  self-defense. 
This  is  a  peculiarity  of  our  form  of  govern¬ 
ment,  which  at  times  may  be  inconvenient, 
but  which  is  believed  to  have  proved  and  will 
in  the  future  be  found  in  the  long  run  to  be 
wise  and  essential  to  the  public  welfare.” 

Moore,  op.  cit.  vol.  7,  p.  167. 

33  In  his  Third  Annual  Message,  President 
Taft  told  Congress: 

“The  assumption  by  the  press  that  I  con¬ 
template  intervention  on  Mexican  Soil  to  pro¬ 
tect  American  lives  or  property  is  of  course 
gratuitous,  because  I  seriously  doubt  whether 
I  have  such  authority  under  any  circum¬ 
stances,  and  if  I  had  I  would  not  exercise  it 
without  express  congressional  approval.” 

Despite  presidential  protestations  to  the 
contrary,  a  diluted  but  similar  recognition  of 
the  need  for  Congressional  approval  of  lim¬ 
ited  hostilities  lay  behind  the  requests  for 
the  Formosa  Resolution  of  1954,  the  Middle 
East  Resolution  of  1957,  and  the  Gulf  of 
Tonkin  Resolution  of  1964. 

34  See  generally,  Reveley,  “Presidential  War- 
Making:  Constitutional  Prerogative  or  Usur¬ 
pation?”  55  Va. *L.  Rev.  1243,  1257-63  (1969). 

President  Wilson  sent  American  troops  into 
Vera  Cruz  in  1914  on  his  own  authority,  but 
he  had  asked  Congress  for  an  enabling  act 
the  day  before  the  troops  were  used,  and  the 
day  after  the  landing  Congress  ratified  his 
action. 


35  See,  “Congress,  The  President  and  the 
Power  to  Commit  Forces  to  Combat,”  in  The 
Vietnam  War  and  International  Law,  v.  2 
(Falk  ed.  1969)  at  616,  636-37.  This  article 
originally  appeared  as  a  Note  in  the  Harvard 
Law  Review,  81  Harv.  L.  Rev.  1771  (1968). 
Much  of  the  content  and  many  of  the  argu¬ 
ments  in  this  memorandum  have  been  drawn 
from  this  Note.  Hereinafter  it  will  be  cited  as 
the  “Harv.  Note”  with  page  citations  to  the 
Falk  collection. 

36  See,  Moore,  “The  National  Executive  and 
the  Use  of  Armed  Forces  Abroad,”  in  Falk, 
supra  (n.  35)  at  809,  817.  This  was  originally 
an  address  given  by  Professor  Moore  at  the 
Naval  War  College  on  Oct.  11,  1968.  (Herein¬ 
after  cited  as  “Moore  Address”  with  page  ci¬ 
tations  to  the  Falk  collection).;  and  see  Harv. 
Note  at  637. 

37  U.S.  Department  of  State,  “The  Legality 
of  United  States  Participation  in  the  Defense 
of  Viet-Nam,”  54  Department  of  State  Bulle¬ 
tin  474  (1966),  reprinted  in  “Symposium — 
Legality  of  United  States  Participation  in  the 
Viet  Nam  Conflict,”  75  Yale  L.J.  1084  (1966). 
[Hereinafter  cited  as  State  Department 
Memo.] 

38  As  precedent  for  Vietnam,  however,  the 
majority  of  the  nineteenth  century  uses  of 
force  do  not  survive  close  scrutiny.  Most  were 
minor  undertakings,  designed  to  protect 
American  citizens  or  property,  or  to  revenge 
a  slight  to  national  honor,  and  most  involved 
no  combat,  or  even  its  likelihood,  with  forces 
of  another  state.  To  use  force  abroad  on  a 
notable  scale,  the  President  would  of  neces¬ 
sity  have  had  to  request  Congress  to  augment 
the  standing  army  and  navy. 

Reveley,  supra,  n.  8,  at  1258. 

30  See  generally,  Harv.  Note. 

40  See  generally  Harv.  Note  at  624,  631. 

In  the  event  pf  an  armed  attack  on  the 
territory  of  the  United  States  proper,  there  is 
little  question  that  the  executive  possesses 
the  power  to  respond  with  all  means  at  his 
disposal.  Congressional  approval  of  such  ac¬ 
tion  would  probably  be  immediate.  When,  on 
the  other  hand,  an  attack  is  made  on  Ameri¬ 
can  persons  or  property  abroad,  then  the 
response  should  generally  be  proportional  to 
the  attack.  The  recent  “Pueblo  Incident”  is 
a  striking  example  of  the  fact  that  not  every 
use  of  force  against  the  United  States  is  an 
act  which  places  the  country  at  war  and  that 
a  variety  of  factors  should  enter  into  the 
development  of  an  appropriate  response. 
Short  of  an  attack  which  threatens  the  life 
of  the  country,  therefore,  it  seems  that  the 
President’s  power  under  the  sudden  attack 
theory  is  fairly  limited. 

There  is  also  the  danger  of  provocation, 
either  planned  or  accidental.  The  mere  pres¬ 
ence  of  American  forces  near  a  hostile  nation 
may  provoke  a  “sudden  attack.”  Consider,  for 
instance,  the  U-2  incident  in  1960,  the  vari¬ 
ous  RB-47  incidents,  then  the  “Pueblo  In¬ 
cident.”  If  the  response  to  such  an  attack 
is  not  limited,  then  the  country  may  become 
involved  in  a  much  larger  conflict  with  little 
Or  no  executive-legislative  collaboration. 


PAGE  10 


41  See  generally,  Harv.  Note  at  634;  Reve- 
ley,  supra  (n.  34)  at  1257  et  seq.;  and  Vel- 
vel,  “The  War  in  Viet  Nam:  Unconstitu¬ 
tional,  Justiciable  and  Jurisdictionally  At¬ 
tackable,”  16  Kan.  L.  Rev.  449  (1968).  (Ca¬ 
veat:  Prof.  Velvel’s  article  is  highly  one¬ 
sided.) 

Modern  analogies  of  the  “neutrality 
theory”  were  the  landing  of  troops  in  the 
Dominican  Republic  in  1965  and  the  recent 
dispatch  of  American  naval  vessels  to  the 
area  around  Haiti  and  Trinidad. 

The  real  problem  with  the  neutrality 
theory  is  remaining  neutral.  “Interposition” 
may  easily  lead  to  “intervention”  and  the 
Congress  may  be  faced, with  a  fait  accompli. 
President  Roosevplt  accomplished  an  actual 
“intervention”  in  Panama  in  1903  by  “inter¬ 
posing”  American  troops  there  under  an  exe¬ 
cutive  order,  ostensibly  to  protect  Ameri¬ 
can  property  and  citizens,  but  actually  to 
support  a  friendly  government. 

However,  American  citizens  who  live  or 
own  property  abroad  probably  should  be 
able  to  expect  some  degree  of  aid  from  their 
government  in  time  of  conflict.  But  if  the 
President  has  an  unfettered  right  to  employ 
the  American  military  anywhere  at  any¬ 
time  to  protect  American  property,  Congress 
may  be  left  without  an  opportunity  to  as¬ 
sert  its  views.  And,  in  many  cases,  the  risks 
of  deployment  may  be  greater  than  the  risks 
of  restraint. 

42  See  generally.  State  Department  Memo; 
Alford,  “The  Legality  of  American  Military 
Involvement  in  Viet  Nam:  A  Broader  Per¬ 
spective,”  75  Yale  L.J.  1109  (1966);  Harv. 
Note  at  627  et  seq.;  cf.,  Memorandum  of 
Lawyers’  Committee  on  American  Policy  to¬ 
ward  Viet  Nam,  112  Cong.  Rec.  2552-59  (daily 
edn.  Feb.  9,  1966). 

Almost  every  national  in  the  world  has 
become  classified  as  friendly,  hostile,  or 
neutral,  and  conflicts  which  might  have 
seemed  minor  fifty  or  a  hundred  years  ago 
are  now  often  viewed  as  dangerous  because 
they  tend  to  upset  the  precarious  world 
order  and  balance  of  power.  Consequently, 
the  idea  of  American  security  has  expanded 
greatly  so  that  an  armed  conflict  in  a  far 
part  of  the  world  may  appear  to  be  a  threat 
to  the  security  of  the  United  States  itself. 
Unilateral  Presidential  employnient  of  armed 
forces  abroad,  under  the  collective  security 
theory  has,  therefore,  been  justified  on  much 
the  same  grounds  as  unilateral  executive 
action  under  the  sudden  attack  theory.  The 
physical  territory  of  the  United  States  may 
be  in  no  immediate,  or  even  distant,  danger. 
There  may  be  no  immediate  threat  to  Ameri¬ 
can  forces,  citizens,  or  property,  but  a  con¬ 
flict  may  seem  to  endanger  the  worldwide 
security  system  of  the  United  States.  The 
argument  for  Presidential  action  under  the 
collective  security  theory  is  that  the  execu¬ 
tive  must  have  the  power  to  respond  quickly 
vand  forcefully  to  attacks  which  are  con¬ 
sidered  important,  for  a  variety  of  reasons, 
to  the  maintenance  of  the  balance  of  nower. 


The  executive  action  in  Indochina  has 
been  premised  largely  on  the  collective  sec¬ 
urity  theory.  The  Indochinese  War  and 
other  recent  American  military  actions  serve 
to  indicate  that  the  neutrality  theory  is  no 
longer  viable.  In  a  world  which  is  divided 
into  friendly,  hostile,  and  neutral  countries, 
most  armed  conflicts  will  probably  affect 
the  existing  order.  It  is  difficult,  if  not  im¬ 
possible,  therefore,  for  American  interven¬ 
tion  in  such  conflicts  to  remain  wholly  neu¬ 
tral. 

The  notion  that  the  United  States  posses¬ 
ses  extraterritorial  security  interests  is  not 
novel.  The  Monroe  Doctrine  of  1823  is  a  clear 
example.  But  the  proliferation  of  bilateral 
and  multilateral  security  agreements  since 
the  end  of  World  War  II  has  widened  Ameri¬ 
can  security  interests  to  include  most  of 
the  world. 

Accepting  the  general  premise  of  the  col¬ 
lective  security  theory,  the  question  is:  who 
determines  when  the  security  interest  of  the 
United  States  is  threatened,  the  President 
or  Congress?  And  who  determines  what 
response  is  to  be  taken  to  protect  that  in¬ 
terest? 

4n  See  generally,  State  Department  Memo. 

44  See  Text  and  notes,  supra. 

45  If  the  balance  has  shifted  too  far  in 
favor  of  the  executive,  then  Congress  must 
share  the  blame  for  its  failure  to  act  in  the 
past.  Is  there  any  real  concern  or  is  it  ac¬ 
ceptable  for  the  President  to  have  primary 
responsibility  for  the  use  of  American  forces 
abroad? 

There  is  certainly  a  strong  argument  in 
favor  of  giving  the  executive  the  ability  to 
respond  with  speed  and  force  to  crises  which 
constitute  a  direct  threat  to  the  security  of 
the  United  States.  (See  Harv.  Note  at  640.) 
But,  there  are  equally  strong,  if  not  stronger, 
arguments  in'  favor  of  increased  congres¬ 
sional  control  over  executive  actions  which 
may  involve  the  United  States  in  lengthy 
conflicts  that  are  costly  both  in  terms  of  lives 
and  economic  resources. 

46  See  generally,  Moore  Address. 

4T  Velvel,  supra  (n.  41)  at  457. 

48  The  full  text  of  the  SEATO  Treaty  may 
be  found  in  6  U.S.  Treaties  81;  T.I.A.S.,  No. 
3170;  209  U.N.  Treaty  Series  28;  and  Falk, 
supra  (n.  35)  at  561  and  seq.  The  signatories 
were:  Australia,  France,  New  Zealand,  Paki¬ 
stan,  Philippines,  Thailand,  the  United  King¬ 
dom,  and  the  United  States. 

The  Protocol  to  the  SEATO  Treaty  provides 
in  pertinent  part  that: 

The  parties  to  the  Southeast  Asia  Collec¬ 
tive  Defense  Treaty  unanimously  designate 
for  the  purposes  of  Article  IV  of  the  Treaty 
the  states  of  Cambodia  and  Laos  and  the  free 
territory  under  the  jurisdiction  of  the  state 
of  Vietnam.” 

6  U.S.  Treaties  87;  T.I.A.S.,  No.  3170;  209 
U.N.  Treaty  Series  36;  Falk,  supra  (n.  35)  at 
564. 

Laos  was  removed  from  the  “protocol  area” 
by  the  Geneva  Accords  of  1962.  See:  Protocol 
to  the  Declaration  on  the  Neutrality  of  Laos, 
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T.I.A.S.  5410;  Falk,  supra  (no.  35)  at  568. 

Article  IV  goes  to  the  core  of  the  collective 
security  agreement: 

“1.  Each  party  recognizes  that  aggression 
by  means  of  armed  attack  ill  the  treaty  area 
against  any  of  the  parties  or  against  any 
state  or  territory  which  the  parties  by  unan¬ 
imous  agreement  may  hereafter  designate, 
would  endanger  its  own  peace  and  safety, 
and  agrees  that  it  will  in  that  event  act  to 
meet  the  common  danger  in  accordance  with 
its  constitutional  processes.  Measures  taken 
under  this  paragraph  shall  be  immediately 
reported  to  the  Security  Council  of  the 
United  Nations. 

“2.  If,  in  the  opinion  of  any  of  the  parties, 
the  inviolability  or  the  integrity  of  the  terri¬ 
tory  or  the  sovereignty  or  political  inde¬ 
pendence  of  any  party  in  the  treaty  area  or  of 
any  other  state  or  territory  to  which  the  pro¬ 
visions  of  paragraph  1  of  this  article  from 
time  to  time  apply  is  threatened  in  any  way 
other  than  by  armed  attack  or  is  affected  or 
threatened  by  any  fact  or  situation  which 
might  endanger  the  peace  of  the  area,  the 
Parties  shall  consult  immediately  in  order  to 
agree  on  the  measures  which  should  be  taken 
for  the  common  defense. 

“3.  It  is  understood  that  no  action  on  the 
territory  of  any  state  designated  by  unani¬ 
mous  agreement  under  paragraph  1  of  this 
article  or  on  any  territory  so  designated  shall 
be  taken  except  at  the  invitation  or  with 
the  consent  of  the  government  concerned.” 

49  See  generally,  Falk,  ‘‘International  Law 
and  the  United  States  Role  in  the  Viet  Nam 
War,”  75  Yale  L.J.  (1966);  Falk,  ‘‘Interna¬ 
tional  Law  and  the  United  States  Role  in 
Viet  Nam:  A  Response  to  Professor  Moore,” 
76  Yale  L.J.  1095  (1967);  but  cf.  Moore,  “In¬ 
ternational  Law  and  the  United  States  Role 
in  Vietnam:  A  Reply,”  76  Yale  L.J.  1051 
(1967). 

50  Art.  IV,  II  of  SEATO  Treaty,  supra  (n. 
48) . 

51  Constitution,  Art.  2,  §  2,  cl.  2. 

52  Id,  Art.  2,  §  3. 

However,  the  treaty  ig  rendered  of  no  ef¬ 
fect  if  it  conflicts  with  subsequent  legisla¬ 
tion,  since  the  lawmaking  power  of  Con¬ 
gress  is  equally  as  potent  as  the  treaty  power. 

“A  treaty  may  supersede  a  prior  act  of  Con¬ 
gress,  and  an  act  of  Congress  may  supersede 
a  prior  treaty.  The  Cherokee  Tobacco,  to  UJ3. 
(11  Wall.)  616,  621  (1870);  accord.  Pigeon 
River  Co.  v.  Cox  Co.,  291  U.S.  138,  160  (1934) ; 
Moser  v.  United  States,  341  U.S.  41,  45  (1951) . 

53  See  Harv.  Note  at  643-46. 

The  possibility  of  giving  the  war  power 
to  the  Senate  alone  was  specifically  con¬ 
sidered  and  rejected  by  the  Framers.  See, 
Appendix  on  the  debate  in  the  Constitu¬ 
tional  Convention. 

54  Southeast  Asia  Resolution,  Aug.  10,  1964, 
Public  Law  88-408  (H.J.  Res.  1145);  78  St  at. 
384.  The  Resolution  is  also  reprinted  in  Falk, 
supra  (n.  35)  at  579. 

65  See  e.g.  opinion  of  Chief  Justice  Marshall 
in  Talbot  v.  Seeman,  5  U.S.  (1  Cr.)  1,  25 
(1801).  And,  as  former  Secretary  ®f  De¬ 


fense  McNamara  has  said,  “There  has  not 
been  a  normal  declaration  of  war — anywhere 
in  the  world — since  World  War  II.”  Address 
to  American  Society  of  Newspaper  Editors, 
May  18,  1966,  New  York  Times,  May  19,  1966, 
p.  C— 11,  col.  1  (city  edn.)  at  col  2. 

M  See  generally,  Moore  Address;  Alford, 
supra,  (n.  42);  Moore  and  Falk  articles, 
supra  (n.  49) . 

Whether  the  Tonkin  Resolution  is  suffi¬ 
cient  authority  for  the  Cambodian  invasion 
and  the  air  action  in  Laos  has  not  been  con¬ 
sidered  by  the  legal  commentators  thus  far, 
but  the  language  of  the  Resolution  is  so 
broad  that  it  could,  arguably,  authorize  al¬ 
most  any  American  action  in  the  Western 
Pacific  area.  See,  remarks  of  Senators  Ful- 
bright  and  Cooper  during  debate  on  the 
Resolution,  11  Cong.  Rec.  18409—410  (1964). 

67  One  Commentator,  however,  does  argue 
that  Congress  had  sufficient  information  to 
form  a  reasonable  opinion  about  the  possible 
consequences  of  the  Resolution,  and  that  it 
was  perhaps  an  unfortunate,  but  not  uncon¬ 
stitutional  abdication  of  responsibility.  See, 
Moore  Address  at  821,  and  see  generally, 
Moore  and  Underwood,  “The  Lawfulness  of 
United  States  Assistance  to  the  Republic  of 
Viet  Nam,”  112  Cong.  Rec.  14943,  14960-67, 
14983-89  (daily  edn.,  July  14,  1966). 

58  It  is  at  least  questionable  whether  a 
resolution  passed  in  response  to  a  relatively 
minor  attack  on  American  warships  was  suffi¬ 
cient  authorization  for  a  war  which  has  re¬ 
sulted  in  more  American  casualties  than  any 
war  except  the  Civil  War  and  World  Wars 
I  and  II. 

It  has  also  been  argued  that  Congress  has 
given  its  implied  approval  to  the  Indochinese 
War  because  it  has  passed  military  author¬ 
ization  bills  for  the  area.  The  argument  based 
on  enactment  of  military  appropriations  leg¬ 
islation  is  specious.  The  authorization  of 
expenditures  for  the  support  of  the  soldiers 
in  Southeast  Asia  War  necessitated  by  the 
exectuive  fait  accompli  in  dispatching  forces 
there.  And,  if  the  Framers  had  thought  that 
the  money  power  by  itself  gave  Congress 
sufficient  control  over  the  military,  there 
would  have  been  no  need  to  grant  Congress 
the  explicit  war  power.  See  generally,  Harv. 
Note  at  646. 

60  The  power  of  the  purse  was  the  weapon 
used  by  the  English  parliament  to  combat 
the  exercise  of  despotic  power  by  Charles  I 
and  James  II.  The  Framers  of  the  Constitu¬ 
tion  were  certainly  aware  of  its  utility  as  a 
guarantee  of  the  powers  and  privileges  of 
the  legislature. 

603  The  resolutions  now  before  Congress, 
though  carrying  important  political  impact, 
would  affect  the  constitutionality  of  sub¬ 
sequent  executive  action.  If  a  resolution  were 
made  before  the  initiation  of  hostilities, 
Presidential  commitment  of  American  forces 
or  significant  expansion  of  the  war  would  be 
precluded  because  the  resolution  would  be 
a  clear  assertion  of  the  primacy  of  Congress 
in  the  making  of  war.  See  Youngstown  Sheet 
&  Tube  Co.  v.  Sawyer,  343  U.S.  579  (1952) 
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(Jackson,  J.,  concurring).  Once  forces  were 
involved  in  combat  the  resolution  would 
prohibit  expansion  of  hostilities. 

61  Such  restrictions  should  be  distinguished 
from  the  so-called  “legislative  veto,”  which 
reserves  to  Congress  or  one  of  its  components 
the  right  to  determine  the  actual  effect  of 
the  restriction  by  subsequent  action  falling 
short  of  actual  legislation,  such  as  disap¬ 
proval  by  committee  action  or  a  resolution  of 
one  or  both  houses. 

It  is  arguable  that  the  inclusion  of  specific 
dates  on  which  these  restrictions  take  effect 
is  an  invasion  of  the  inherent  powers  of  the 
President  as  Commander  in  Chief.  According 
to  a  strict  construction  of  the  Constitution, 
the  President’s  inherent  power  may  be  limited 
to  the  power  to  repel  sudden  attacks  only  by 
immediate  and  temporary  action.  The  expan¬ 
sion  of  his  power  through  its  unopposed  exer¬ 
cise  may  be  determinative  of  its  constitu¬ 
tionality  when  Congress  does  not  act,  but 
it  may  be  limited  by  Congressional  action. 
The  important  question  is  whether  the  pro¬ 
posed  limitation  is  reasonable.  Since  there 
is  no  indication  that  compilance  with  these 
restrictions  is  not  fully  feasible,  there  is  no 
reason  why  the  will  of  Congress  should  not 
be  respected  on  this  issue.  The  authors  thus 
reject  the  argument. 

61a  Harris,  Congressional  Control  of  Ad¬ 
ministration,  213-215  (1964);  Huzar,  The 

Purse  and  the  Sword,  211,  220,  240  (1950). 

62  83  Stat.  469  (1969). 

The  inclusion  of  the  phrase  “in  line  with 
the  expressed  intention  of  the  President  of 
the  United  States,”  whatever  its  value  as  a 
face-saving  device  for  the  President,  detracts 
not  at  all  from  the  force  of  this  proviso.  The 
full  text  of  the  amendment  reads : 

“In  line  with  the  expressed  intention  of 
the  President  of  the  United  States,  none  of 
the  funds  appropriated  by  this  Act  shall  be 
used  to  finance  the  introduction  of  Ameri¬ 
can  ground  combat  troops  into  Laos  or 
Thailand.” 

63  Act  of  September  16,  1940  (54  Stat.  885). 

64  In  1955,  for  instance,  Congress  attached 
a  rider,  §  638,  to  the  Defense  Appropriation 
Act  prohibiting  use  of  funds  appropriated 
therein  “for  the  disposal  or  transfer  by  con¬ 
tract  or  otherwise  of  work  that  has  been  .  .  . 
performed  by  civilian  personnel  of  the  De¬ 
partment  of  Defense  unless  justified  to  the 
Appropriations  Committee (s)  .  .  .  .”  69  Stat. 
321  (1955).  A  threat  to  Congress’  constitu¬ 
tional  powers  arose  when,  in  a  message  to 
Congress,  the  President  stated  that  §  638  was 
unconstitutional  and  declared  that  “to  the 
extent  that  this  section  seeks  to  give  to  the 
Appropriations  Committees  of  the  Senate 
and  the  House  of  Representatives  authority 
to  veto  or  prevent  executive  action,  such  sec¬ 
tion  will  be  regarded  as  invalid  by  the  execu¬ 
tive  branch  of  the  government  .  .  .  unless 
otherwise  determined  by  a  court  of  compe¬ 
tent  jurisdiction.”  101  Cong.  Rec.  10459-60, 
10416,  84th  Cong.,  1st  Session  (July  13,  1955). 

But  despite  this  threat,  the  Defense  De¬ 
partment  complied  in  full  with  the  provi¬ 


sions  of  Section  638.  The  Department  re¬ 
ported,  as  required  by  the  Act,  and  agreed  to 
delay  action  to  accommodate  Congress.  And 
after  the  Armed  Services  Subcommittee  of 
the  House  Appropriations  Committee  for¬ 
mally  denied  permission  to  dispose  of  several 
operations  employing  civilians,  the  President 
and  the  Defense  Department  followed  its 
directions  during  the  time  that  §  638  re¬ 
mained  law.  Carper,  The  Defense  Appropria¬ 
tion  Rider  (1960). 

The  response  of  the  Comptroller  General 
to  this  crisis  adds  further  support  to  the 
position  of  Congress.  A  month  after  the 
President  had  made  his  threat,  the  Comp¬ 
troller  General  informed  Congress  that — 

“On  the  fundamental  basis  that  it  is 
for  Congress  to  say  how  and  on  what  condi¬ 
tions  public  monies  should  be  spent,  the 
position  of  the  GAO,  as  the  agent  of  Con¬ 
gress,  must  be,'  in  this  case  and  always,  to 
accord  full  effect  to  the  clear  meaning  of 
an  enactment  by  the  Congress  so  long  as  it 
remains  unchanged  by  legislative  action  and 
unimpaired  by  judicial  interpretation.  Id.” 

Therefore,  he  concluded,  where  a  viola¬ 
tion  were  found  he  would  exercise  his  power 
as  Comptroller  General  to  disallow  credits 
in  the  agencies  accounts  and  hold  the  of¬ 
ficers  personally  liable  for  the  cost  of  the 
illegal  activity.  Id.  Although  §  638  was  an 
example  of  the  use  of  the  legislative  veto,  it 
serves  as  a  valid  indication  of  expectable  ex¬ 
ecutive  response  to  an  uneqivocal  restriction, 
particularly  since  the  legislative  veto  is  open 
to  possible  attack  as  a  circumvention  of  the 
constitutionally  required  lawmaking  process. 

65U.S.  Constitution,  Art.  II,  §  1. 

MU.S.  Constitution,  Art  II,  §3. 

67U.S.  Constitution,  Art.  I,  §  §  8,  9. 

88  Even  if  the  President  acts  beyond  the 
constitutional  limits  of  his  powers,  “Con¬ 
gress  has  not  thereby  lost  its  exclusive  con¬ 
stitutional  authority  to  make  laws  neces¬ 
sary  and  proper  to  carry  out  the  powers 
vested  by  the  Constitution  in  the  Govern¬ 
ment  of  the  United  States,  or  any  Depart¬ 
ment  of  officer  thereof.”  Youngstown  Sheet 
&  Tube  Co.  v.  Sawyer,  343  U.S.  579,  588-8© 
(1952). 

Whatever  the  merits  of  the  arguments 
about  the  President’s  power  to  impound 
funds,  such  practices  under  which  the  exec¬ 
utive  exercises  discretion  within  the  limits 
set  by  Coongress  in  appropriations  acts  can  be 
clearly  distinguished  from  a  more  clearly  un¬ 
constitutional  breach  by  the  executive  of 
restrictions  on  positive  action.  See,  eg., 
Fisher,  “Presidential  Improundment  of 
Funds,”  38  Geo.  Wash.  L.  Rev.  124,  130 
(1969);  Davis,  “Constitutional  Power  to  Re¬ 
quire  Defense  Expenditures,”  33  Fordham  L. 
Rev.  39,  40-41,  55  (1964) . 

69 In  the  words  of  Justice  Black: 

“The  Constitution  is  neither  silent  nor 
equivocal  about  who  shall  make  laws  which 
the  President  is  to  execute.  .  .  .  The  Consti¬ 
tution  does  not  subject  this  lawmaking  power 
of  Congress  to  presidential  or  military  super- 
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vision  or  control.  .  .  .  The  Founders  of  this 
Nation  entrusted  the  lawmaking  power  to  the 
Congress  alone  in  both  good  and  bad  times.” 

Youngstown  Sheet  &  Tube  Co.  v.  Sawyer, 
343  U.S.  579,  587-89  (1952). 

Other  judicial  pronouncements  on  the 
"raise  and  support”  and  appropriations 
clauses  have  construed  them  to  give  Congress 
power  to  control  the  creation  of  military 
forces.  One  early  opinion  stated  the  argu¬ 
ment  succinctly: 

“The  power  of  congress  to  raise  and  sup¬ 
port  armies  ...  is  clear  and  undisputable. 
The  language  used  in  the  constitution  in 
making  this  grant  of  power  is  so  plain,  pre¬ 
cise  and  comprehensive,  as  to  leave  no  room 
for  doubt  or  controversy,  as  to  where  the 
supreme  control  over  the  military  force  of 
the  country  resides.” 

In  re  Griver ,  16  Wise.  423,  431  (1863). 

Another  court  has  stated  the  conclusion 
more  forcefully : 

"The  purpose  of  the  appropriations,  the 
terms  and  conditions  under  which  said  ap¬ 
propriations  were  made,  is  a  matter  in  the 
hands  of  Congress  and  it  is  the  plain  and 
explicit  duty  of  the  executive  branch  of  the 
government  to  comply  with  the  same.” 

Spaulding  v.  Douglas  Aircraft  Co.,  60  F. 
Supp.  985,  988  (S.D.  Cal.  1945) ,  affirmed  154 
F.  2d  419  (9th  Cir.  1946). 

70  U.S.  Constitution,  Art.  I,  §  8. 

71  The  Federalist. 

72  Youngstown  Sheet  &  Tube  v.  Sawyer,  343 
U.S.  579  (1952). 

73  For  instance,  Justice  Frankfurter  felt 
that  the  absence  of  Presidential  power  would 
have  been  beyond  contention  "had  Congress 
explicitly  negated  such  authority  in  formal 
legislation.”  Id.  at  602. 

Rejecting  the  view  that  the  Commander 
in  Chief  clause  supports  "any  Presidential 
action,  internal  or  external,  involving  the  use 
of  force,”  Justice  Jackson  concluded  that 
"Congress  alone  controls  the  raising  of 
revenues  and  their  appropriation  and  may 
determine  in  what  manner  and  by  what 
means  they  shall  be  spent  for  military  and 
naval  procurement.”  Id.  at  643. 

74  The  much-noted  concurring  opinion  of 
Justice  Jackson  stated  the  proposition  in 
more  detail : 

“Presidential  powers  are  not  fixed  but 
fluctuate,  depending  upon  their  disjunction 
or  conjunction  with  those  of  Congress.  .  .  . 
When  the  President  takes  measures  incom¬ 
patible  with  the  expressed  or  implied  will  of 
Congress,  his  powerds  at  its  lowest  ebb,  .  .  . 
Courts  can  sustain  exclusive  presidential 
control  in  such  a  case  only  by  disabling  the 
Congress  from  acting  on  the  subject.  Pres¬ 
idential  claim  to  a  power  at  once  so  conclu¬ 
sive  and  preclusive  must  be  scrutinized  with 
caution,  for,  what  is  at  stake  is  the  equilib¬ 
rium  established  by  our  constitutional  sys¬ 
tem.  Id.  at  635-638.” 

75  Exceptions  broader  than  these  are  not 
required  by  the  Constitution,  since  Congress 
could  authorize  at  any  time  military  ac¬ 
tion  beyond  immediate  self-defense. 


76  Youngstown  Sheet  &  Tube  Co.  v.  Sawyer, 
343  U.S.  579,  654  (1952). 


The  Constitution  of  the  United  States 
(Clauses  related  to  war) 

ARTICLE  i 

Section  1.  All  legislative  power  herein 
granted  shall  be  vested  in  a  Congress  of  the 
United  States  .  .  . 

Section  8.  The  Congress  shall  have  Power 
to  lay  and  collect  Taxes,  Duties,  Imposts, 
and  Excises,  to  .  .  .  provide  for  the  com¬ 
mon  Defences  .  .  . 

To  declare  War,  grant  letters  of  Marque  and 
committed  on  the  high  Seas,  and  Offences 
against  the  Law  of  Nations; 

To  declare  War,  grant  letter  of  Marque  and 
Reprisal,  and  make  rules  concerning  Cap¬ 
tures  on  Land  and  Water; 

To  raise  and  support  Armies,  but  no  Ap¬ 
propriation  of  money  to  that  Use  shall  be 
for  a  longer  term  than  Two  years; 

To  provide  and  maintain  a  Navy; 

To  make  rules  for  the  Government  and 
Regulation  of  the  land  and  naval  Forces; 

To  provide  for  calling  forth  the  Militia  .  .  . 

To  provide  for  organizing,  arming,  and  dis¬ 
ciplining  the  Militia  .  .  . 

To  make  all  laws  which  shall  be  neces¬ 
sary  and  proper  for  carrying  into  Execution 
the  foregoing  Powers,  .  .  . 

ARTICLE  II 

Section  1.  The  executive  Power  shall  be 
vested  in  a  President  of  the  United  States 
of  America.  ,  .  . 

Section  2.  The  President  shall  be  Com¬ 
mander  in  Chief  of  the  Army  and  Navy  of 
the  United  States,  and  of  the  Militia  of  the 
Several  States  when  called  into  the  actual 
service  of  the  United  States;  .  .  . 

He  shall  have  power,  by  and  with  the  ad¬ 
vice  and  consent  of  the  Senate,  to  make 
Treaties,  provided  two-thirds  of  the  Senators 
present  concur;  and  he  shall  nominate,  and 
by  and  with  the  Advice  and  Consent  of  the 
Senate,  shall  appoint  Ambassadors  .  .  .  and 
all  other  Officers  of  the  United  States  .  .  . 

(The  appropriations  clause) 

ARTICLE  i 

Section  9.  No  money  shall  be  drawn  from 
the  Treasury,  but  in  consequence  of  Appro¬ 
priations  made  by  law;  .  .  . 

The  Debate  on  the  War  Power  in  the 
Constitutional  Convention 

(From  Madison’s  notes) 

Friday  August  17th  in  Convention. 

"To  make  war” 

Mr.  Pinkney  opposed  the  vesting  this 
power  in  the  Legislature.  Its  proceedings 
were  too  slow.  It  would  meet  but  once  a 
year.  The  House  of  Representatives  would 
be  too  numerous  lor  such  deliberations.  The 
Senate  would  be  the  best  depository,  being 
more  acquainted  with  foreign  affairs,  and 
most  capable  of  proper  resolutions.  If  the 
States  are  equally  represented  in  the  Senate, 
so  as  to  give  no  advantage  to  large  States, 
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the  power  will  notwithstanding  be  safe,  as 
the  small  have  their  all  at  stake  in  such 
cases  as  well  as  the  large  States.  It  would  be 
singular  for  one  authority  to  make  war,  and 
another  peace. 

Mr.  Butler.  The  objections  against  the 
Legislature  lie  in  great  degree  against  the 
Senate.  He  was  for  vesting  the  power  in  the 
President,  who  will  have  all  the  requisite 
qualities,  and  will  not  make  war  but  when 
the  Nation  will  support  it. 

Mr.  Madison  and  Mr.  Gerry  moved  to  in¬ 
sert  “declare,”  striking  out  “make”  war; 
leaving  to  the  Executive  the  power  to  repel 
sudden  attacks. 

Mr.  Sharman  thought  it  stood  very  well. 
The  Executive  should  be  able  to  repeal  and 
not  to  commerce  war.  “Make”  better  than 
“declare”  the  latter  narrowing  the  power  too 
much. 

Mr.  Gerry  never  expected  to  hear  in  a  re¬ 
public  a  motion  to  empower  the  Executive 
alone  to  declare  war. 

Mr.  Ellsworth.  There  is  a  material  differ¬ 
ence  between  the  cases  of  making  war  and 
making  peace.  It  should  be  more  easy  to  get 
out  of  war  than  into  it.  War  also  is  a  simple 
and  overt  declaration,  peace  attended  with 
intricate  and  secret  negotiations. 

Mr.  Mason  was  against  giving  the  power 
of  war  to  the  Executive,  because  not  safely 
to  be  trusted  with  it;  or  to  the  Senate,  be¬ 
cause  not  so  constructed  as  to  be  entitled 
to  it.  He  was  for  clogging  rather  than  facili¬ 
tating  war;  but  for  facilitating  peace.  He 
preferred  “declare”  to  “make.” 

On  the  motion  to  insert  declare — in  place 
to  make,  it  was  agreed  to. 

N.H.  no. 

Mas.  absent 

Cont.  no  (On  the  remark  by  Mr.  King  that 
“make”  war  might  be  understood  to  “con¬ 
duct”  it  which  was  an  Executive  function, 
Mr.  Ellsworth  gave  up  his  objection,  and  the 
vote  of  Connecticut  was  changed  to — ay.) 

Pa.  ay. 

Del.  ay. 

Md.  ay. 

Va.  ay. 

N.C.  ay. 

S.C.  ay. 

Geo.  ay. 

Mr  Pinkney’s  motion  to  strike  out  the 
whole  clause,  disagreed  to  without  call  of 
States. 

Comments  on  the  Role  of  Congress  and 

the  President  in  Military  and  Foreign 

Affairs 

James  Madison:  “The  management  of  for¬ 
eign  relations  appears  to  be  the  most  sus¬ 
ceptible  of  abuse  of  all  the  trusts  committed 
to  a  government,  because  they  can  be  con¬ 
cealed  or  disclosed  in  such  parts  and  at  such 
times  as  will  best  suit  particular  views; 
and  because  the  body  of  the  people  are  less 
capable  of  judging,  and  are  more  under 
the  influence  of  prejudices,  on  that  branch 
of  their  affairs,  than  of  any  other.  Perhaps 
it  is  a  universal  truth  that  the  loss  of  liberty 


at  home  is  to  be  charged  to  provisions  against 
danger,  real  or  pretended,  from  abroad.” — 
Letter  to  Jefferson,  May  13,  1798. 

Thomas  Jefferson:  “Considering  that 
Congress  alone  is  constitutionally  invested 
with  the  power  of  changing  our  condition 
our  condition  from  peace  to  war,  I  have 
thought  it  my  duty  to  await  their  authority 
for  using  force  in  any  degree  which  could  be 
avoided.” — Message  to  Congress,  December 
6,  1805. 

John  Marshall:  “The  whole  powers  of  war 
being,  by  the  Constitution,  vested  in  Con¬ 
gress,  the  acts  of  that  body  alone  can  be  re¬ 
sorted  to  as  our  guides  in  this  inquiry.” — 
Opinion  in  The  Amelia,  1801. 

Justice  Samuel  P.  Chase:  “Congress  is  em¬ 
powered  to  declare  a  general  war,  or  Congress 
may  wage  a  limited  war;  limited  in  place, 
in  object,  in  time.  If  a  general  war  is  de¬ 
clared,  its  extent  and  operations  are  only 
restricted  and  regulated  by  the  jus  belli, 
forming  a  part  of  the  law  of  nations;  but 
if  a  partial  war  is  waged,  its  extent  and  op¬ 
eration  depend  on  our  municipal  laws. — • 
Opinion  in  Bas  v.  Tingey,  1800. 

Daniel  Webster:  “In  the  first  place,  I 
have  to  say  that  the  war-making  power  in 
this  Government  rests  entirely  with  Con¬ 
gress;  and  that  the  President  can  authorize 
belligerent  operations  only  in  the  cases  ex¬ 
pressly  provided  for  by  the  Constitution  and 
the  laws.  By  these  no  power  is  given  to  the 
Executive  to  oppose  an  attack  by  one 
independent  nation  on  the  possessions  of  an¬ 
other.  We  are  bound  to  regard  both  France 
and  Hawaii  as  independent  states,  and 
equally  independent,  and  though  the  gen¬ 
eral  policy  of  the  Government  might  lead 
-it  to  take  part  with  either  in  a  controversy 
with  the  other,  still,  if  this  interference  be 
an  act  of  hostile  force,  it  is  not  within  the 
constitutional  power  of  the  President;  and 
still  less  is  it  within  the  power  of  any  sub¬ 
ordinated  agent  of  government,  civil  or  mili¬ 
tary.” — Statement  while  Secretary  of  State, 
1851. 

James  Buchanan:  “The  executive  govern¬ 
ment  of  this  country  in  its  intercourse  with 
foreign  nations  is  limited  to  the  employ¬ 
ment  of  diplomacy  alone.  When  this  fails  it 
can  proceed  no  further.  It  cannot  legiti¬ 
mately  resort  to  force  without  the  direct  au¬ 
thority  of  Congress,  except  in  resisting  and 
repelling  hostile  attacks.  It  would  have  no 
authority  to  enter  the  territories  of  Nica¬ 
ragua  even  to  prevent  the  destruction  of  the 
transit  and  to  protect  the  lives  and  prop¬ 
erty  of  our  own  citizens  on  their  passage.  It 
is  true  that  on  a  sudden  emergency  of  this 
character  the  President  would  direct  any 
armed  force  in  the  vicinity  to  march  to 
their  relief,  but  in  doing  this  he  would  act 
upon  his  own  responsibility.” — Message  to 
Congress,  December  6,  1858. 

Abraham  Lincoln:  “Let  me  first  state 
what  I  understand  to  be  your  position.  It 
is  that  if  it  shall  become  necessary  to  repel 
invasion,  the  President  may,  without  viola¬ 
tion  of  the  Constitution,  cross  the  line  and 
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invite  the  territory  of  another  country,  and 
that  whether  such  necessity  exists  in  any 
given  case  the  President  is  the  sole  judge.  .  .  . 

.  .  .  Allow  the  President  to  invade  a  neigh¬ 
boring  nation  whenever  he  shall  deem  it 
necessary  to  repel  an  invasion,  and  you  al¬ 
low  him  to  do  so  whenever  he  may  choose 
to  say  he  deems  it  necessary  for  such  a  pur¬ 
pose,  and  you  allow  him  to  make  war  at  his 
pleasure.  Study  to  see  if  you  can  fix  any 
limit  to  his  power  in  this  respect,  after  hav¬ 
ing  given  him  so  much  power  as  you  pro¬ 
pose.  .  .  . 

The  provision  of  the  Constitution  giving 
the  war-making  power  to  Congress  was  dic¬ 
tated,  as  I  understand  it,  by  the  following 
reasons:  Kings  had  always  been  involving 
and  impoverishing  their  people  in  wars,  pre¬ 
tending  generally,  if  not  always,  that  the 
good  of  the  people  was  the  object.  This  our 
convention  understod  to  be  the  most  oppres¬ 
sive  of  all  kingly  oppressions,  and  they  re¬ 
solved  to  so  frame  the  Constitution  that  no 
one  man  should  hold  the  power  of  bringing 
oppression  upon  us.  But  your  view  destroys 
the  whole  matter,  and  places  our  President 
where  kings  have  always  stood.” — Letter  to 
Herndon  while  in  Congress. 


May  19,  1970 

Mr.  CRANSTON.  Mr.  President,  the 
Senate  debate  and  public  discussion  of 
the  Church-Cooper  amendment  have 
been  replete  with  references  to  an  al¬ 
leged  interference  with  the  President’s 
powers  as  Commander  in  Chief.  In  terms 
of  the  manner  of  action  it  proposes,  this 
legislative  vehicle  is,  of  course,  identical 
to  amendment  No.  609  to  the  military 
procurement  authorization  bill,  the 
“amendment  to  end  war,”  and  we  should 
not  doubt  that  the  same  questions  will 
be  repeated  when  that  measure  is  the 
pending  business. 

The  assertion  is  that  if  we  deny  him 
the  wherewithal  he  needs  to  conduct  his 
war  policy,  the  Congress  will  interfere 
with  the  constitutional  prerogatives  of 
the  President. 

It  is  simply  not  true,  Mr.  President, 
and  those  who  raise  such  arguments  are 
avoiding — through  inadvertence  or  de¬ 
sign — the  core  of  the  issue  raised  by  these 
measures.  What  we  propose  is  that  the 
Congress  fulfill  its  long-neglected  con¬ 
stitutional  obligation  to  decide  whether 
this  war  shall  continue. 

In  this  connection,  I  would  like  to  call 
to  the  attention  of  the  Senate  a  “Legal 
Memorandum  on  the  Amendment  To  End 
the  War”  which  has  been  prepared  by 
students  of  the  Harvard  Law  School  un¬ 
der  the  direction  of  members  of  the  Har¬ 


vard  Law  Review.  I  understand  that  it 
will  be  released  in  the  near  future  with 
the  endorsement  of  a  number  of  promi¬ 
nent  legal  scholars  and  members  of  the 
legal  profession. 

On  the  power  of  the  Commander  in 
Chief,  the  memorandum  points  out  that 
the  Constitutional  Convention  had  two 
objectives  in  mind: 

First,  the  Convention  desired  to  con¬ 
centrate  in  a  single  civilian  leader  the  tac¬ 
tical  control  of  armies  engaged  in  battle. 

Second,  the  framers  sought  to  transfer 
to  the  President  a  check  on  an  overly  martial 
legislature  so  as  to  insure  further  against 
any  precipitate  commitment  of  our  forces. 

Neither  purpose  presumes  a  plenary 
grant  of  power  to  conduct  wars  over  the 
opposition  of  Congress.  On  the  contrary, 
again  quoting  from  the  memorandum: 

The  debates  in  the  Constitutional  Conven¬ 
tion  clearly  indicate  one  thing:  Congress  was 
to  be  given  ultimate  control  over  the  war¬ 
making  power,  with  a  variety  of  means  at  its 
command  to  enforce  its  views.  At  the  mini¬ 
mum  the  framers  would  have  viewed  an 
appropriation  restricted  in  use  to  disbanding 
an  army  and  bringing  it  home  as  a  proper  ex¬ 
ercise  of  Congressional  power. 

*  *  *  *  * 

Congress  will  have  abdicated  its  own  pow¬ 
ers  over  war  policy,  however,  if  it  remains  in¬ 
active  once  the  question  of  troop  commit¬ 
ment  is  formally  raised. 

Let  us,  therefore,  debate  the.  wisdom  of 
continuing  the  conflict  in  Vietnam.  Let 
us  consider  as  well  the  implications  in 
terms  of  the  role  of  Congress  if  we  allow 
the  war  to  go  on  without  a  positive  grant 
of  specific,  understandable  authority. 

But  let  us  avoid  the  grave  error  of 
pitching  the  debate  on  issues  that  do  not 
exist.  These  amendments  have  nothing 
to  do  with  the  powers  of  the  President  as 
Commander  in  Chief;  rather,  they  ask 
each  Member  on  the  Congress  to  exercise 
his  affirmative  duty  to  approve  or  disap¬ 
prove  American  participation  past  next 
June  in  the  Vietnam  conflict. 

Mr.  President,  I  commend  the  authors 
of  this  “Legal  Memorandum  on  the 
Amendment  to  End  the  War,”  and  I  ask 
unanimous  consent  that  it  be  printed  at 
this  point  in  the  Record. 

There  being  no  objection,  the  memo¬ 
randum  was  order  to  be  printed  in  the 
Record,  as  follows: 

Legal  Memorandum  on  the  Amendment  To 
End  the  War 

(This  memorandum  was  prepared  under 
the  general  direction  of  several  members  of 
the  “Harvard  Law  Review.” 
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(Faculty  Advisers:  Abram  Chayes,  Profes¬ 
sor  of  Law;  Frank  Michelman,  Professor  of 
Law. 

(General  Editors:  Jerry  Shulman,  Joel 
Klein. 

(Contributors:  Philip  Bakes,  Jr.,  Robert 
Denham,  Ed  Glazer,  Robert  Gordon,  Rob 
Hager,  William  Kolasky,  Frank  Kramer,  Ira 
Lupu,  James  McGibbon,  Mark  Moskowitz, 
William  Pizzi,  Michael  Seidman.) 

“*  *  *  the  doctrine  of  the  separation  of 
powers  was  adopted  by  the  convention  of 
1787,  not  to  promote  efficiency  but  to  pre¬ 
clude  the  exercise  of  arbitrary  power.  The 
purpose  was,  not  to  avoid  friction,  but,  by 
means  of  the  inevitable  friction  incident  to 
the  distribution  of  the  governmental  powers 
among  three  departments,  to  save  the  people 
from  autocracy.” — Meyers  v.  United  States, 
272  U.S.  252,  293  (1926)  (Brandeis,  J.,  dis¬ 
senting)  . 

“*  *  *  Congress  can  alone  raise  armies; 
and  may  put  them  down,  whenever  they 
choose.” — 2  J.  Story,  Commentaries  on  the 
Constitution  of  the  United  States,  section 
1187  (4th  ed.  1873). 

A.  INTRODUCTION 

This  memorandum  examines  the  constitu¬ 
tional  basis  for  the  Amendment  to  End  the 
War.  Most  constitutional  debate  heretofore 
has  focused  on  the  President’s  authority  to 
engage  American  troops  in  hostilities  abroad 
without  congressional  approval.1  We  do  not 
address  this  question.  Rather,  we  address 
the  question  of  congressional  power.  Regard¬ 
less  of  the  President’s  power,  Congress  may 
exercise  its  independent  judgment  on  the 
use  of  American  forces  abroad,  indeed,  it  has 
an  obligation  to  do  so. 

There  is  no  doubt  that  Congress  has  the 
competence  and  responsibility,  though  not 
exclusive  of  presidential  competence  and  re¬ 
sponsibility,  to  make  decisions  regarding  the 
commitment  of  U.S.  military  forces  in  for¬ 
eign  hostilities.  By  Article  I,  section  8,  Con¬ 
gress  is  given  the  power  ‘‘To  declare  War,” 
"To  make  Rules  for  the  Government  and 
Regulation  of  the  land  and  naval  Forces,” 
and  ‘To  provide  and  maintain  a  Navy.”  Nor 
is  there  any  doubt  as  to  the  power  of  Con¬ 
gress  to  use  the  appropriations  process  to 
carry  out  congressional  policy  on  matters 
within  the  congressional  competence  and 
responsibility.  Under  Article  I,  section  8  of 
the  Constitution,  Congress  is  empowered 
‘‘to  lay  and  collect  taxes,  ...  to  pay  the 
Debts  and  provide  for  the  common  Defence 
and  general  Welfare  of  the  United  States 
.  .  .”;  and  it  is  provided  by  Article  I,  section 
9  that  “no  money  shall  be  drawn  from  the 
Treasury,  but  in  Consequence  of  Appropria¬ 
tions  made  by  Law  .  .  .”  Moreover,  the  link 
between  congressional  responsibility  to  over¬ 
see  our  military  commitments  and  congres¬ 
sional  power  over  appropriations  is  explicitly 
forged  by  the  provision  in  Article  I,  section 
8  that  Congress  shall  have  power  “to  raise 
and  support  Armies,  but  no  Appropriation 
of  Money  to  that  Use  shall  be  for  a  longer  _ 


Term  than  two  years.” 

It  cannot,  then,  be  contended  that  in  con¬ 
ditioning  appropriations  upon  the  orderly 
withdrawal  of  American  forces  from  a  for¬ 
eign  field,  Congress  would  be  acting  beyond 
the  scope  of  its  powers  under  the  Constitu¬ 
tion.  The  objection,  if  there  be  one,  must 
rather  be  that  for  Congress  by  this  means 
to  deny  the  President  resources  required  for 
the  support  of  troops  in  the  field  would  be 
to  encroach  upon  his  prerogatives  under 
Article  II,  section  2,  as  “Commander  in  Chief 
of  the  Army  and  Navy  of  the  United  States.” 
The  Constitution  seems  to  endow  both 
branches  with  some  relevant  competence  and 
responsibility;  the  question  is  whether  legis¬ 
lative  appropriations  powers  may  prevail 
over  executive  powers  of  military  command 
when  the  policies  of  the  two  branches  are  in 
conflict. 

It  is  possible  to  define,  if  somewhat  crude¬ 
ly,  the  respective  spheres  of  supremacy  of 
Congress  and  the  Presidency  in  “substan¬ 
tive”  terms — in  terms,  that  is,  of  the  issues 
to  be  decided.  The  band  of  division  appears 
to  he  between,  on  the  “congressional”  side, 
decisions  as  to  whether  a  war  is  a  justified 
and  desirable  means  of  pursuing  some 
United  States  objective  (or  of  how  much 
and  what  sort  of  war  is  to  be  waged  in  pur¬ 
suit  of  what  objectives) ;  and,  on  the  “presi¬ 
dential”  side,  decisions  as  to  how  those  re¬ 
sources  committed  by  Congress  to  warmak¬ 
ing  ought  to  be  managed  so  as  to  achieve 
the  contemplated  objectives.  In  light  of  this 
analysis  an  explicit  congressional  decision 
that  no  interests  of  the  United  States  justify 
continued  American  military  activities  in  In¬ 
dochina,  and  that  accordingly  we  should 
withdraw,  ought  to  prevail  over  a  contrary 
presidential  judgment. 

A  perspective  limited  to  tile  doctrine  of 
separation  of  powers,  however,  yields  an  in¬ 
complete  analysis  of  presidential  and  con¬ 
gressional  prerogative  and  responsibility.  The 
Constitution,  while  it  sought  to  provide  a 
harmonious  framework  for  interaction,  also 
aimed  at  a  system  of  checks  and  balances 
among  the  three  branches  of  government. 
Underlying  this  doctrine  of  checks  and  bal¬ 
ances  is  the  notion  that  each  branch  of  the 
government  has  sufficient  power  to  check 
the  actions  of  the  other  branches  that  it 
deems  unwise.  The  Idea  is  starkly  simple, 
and  is  the  purest  rendition  of  the  constitu¬ 
tional  text:  only  the  President  may  deploy 
and  command  the  troops,  while  only  Con¬ 
gress  may  appropriate  the  wherewithal  for 
their  subsistence,  equipage,  and  transport. 
What  the  President  chooses  not  to  command, 
Congress  cannot  well  buy;  what  Congress 
chooses  not  to  buy,  the  President  cannot 
well  command. 

The  interplay  of  these  two  contending  pow¬ 
ers  illustrates  the  wisdom  of  the  framers.  The 
commitment  of  men  and  treasure  to  extend¬ 
ed  foreign  war  is  the  gravest  exaction  a  gov¬ 
ernment  can  make  of  its  people.  The  consti¬ 
tutional  allocation  of  powers  insures  that 
_  only  when  both  branches — executive  and 
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legislative — concur  can  such  an  exaction  be 
maintained. 

B.  THE  CONSTITUTIONAL  UNDERSTANDING 

Congressional  power  to  enact  the  Amend¬ 
ment  to  End  the  War  must  ultimately  de¬ 
rive  from  the  powers  granted  the  legislative 
branch  by  the  Constitution.  The  conflict  over 
the  constitutionality  of  the  bill  arises  be¬ 
cause  the  Constitution  divides  authority 
over  military  affairs  between  Congrss  and 
the  President.  Article  II,  section  2  denomi¬ 
nates  the  President  as  “Commander  in  Chief 
of  the  Army  and  Navy.”  Article  I,,  section  8, 
however,  grants  Congress  the  powers  to  “pro¬ 
vide  for  the  common  Defence,”  To  declare 
War,”  “To  raise  and  support  Armies,”  and 
“To  make  rules  for  the  Government  and 
Regulation  of  the  land  and  naval  Forces.” 
The  phrases  on  their  face  establish  both  a 
shared  and  divided  power  with  exclusive 
Presidential  control  over  troops  in  the  field, 
and  the  larger  areas  of  war  policy  decision¬ 
making  falling  within  the  domain  of  Con¬ 
gress. 

The  original  constitutional  undertaking 
did  not  occur  in  an  historical  vacuum,  but 
against  the  backdrop  of  the  17th  century 
English  struggles  between  King  and  Parlia¬ 
ment.  These  struggles  were  in  large  part  over 
the  power  to  conduct  foreign  relations,  most 
especially  the  power  to  maintain  and  use  a 
standing  army.  Detailed  knowledge  of  this 
history  was  part  of  the  common  intellectual 
heritage  of  the  framers. 

At  the  beginning  of  the  17th  century  po¬ 
litical  men  accepted  almost  without  question 
the  doctrine  that  the  conduct  of  foreign  af¬ 
fairs,  and  above  all,  the  making  of  peace  and 
war,  were  mysteries  of  state,  the  exclusive 
business  of  the  crown.  By  the  end  of  the  cen¬ 
tury — a  century  of  the  Stuarts,  the  Com¬ 
monwealth,  the  Restoration,  and  the  Glori¬ 
ous  Revolution — all  this  had  changed.  Par¬ 
liament  had  assumed  an  important  role  m 
the  policy-making  process. 

The  device  Parliament  developed  for  as¬ 
serting  its  control  was  the.  power  to  vote 
revenue. 

Before  1624  Parliament  had,  in  time  of 
war,  granted  the  King  subsidies  without  re¬ 
striction  as  to  how  they  could  be  spent.  In 
the  Subsidy  Act  of  1624  2  the  Commons  for 
the  first  time  conditioned  the  grant.  The 
money  was  to  be  spent  only  for  defending 
England  and  Ireland,  financing  the  Navy,  and 
aiding  the  Dutch.  Such  restrictions  were  not 
yet  ripe  for  success;  the  Lords  protested.3  But 
Parliament  did  wring  from  King  James  the 
promise  to  make  no  treaty  without  its  “ad¬ 
vice  and  consent.”  4  Charles  I,  successor  to 
James  I,  tried  to  wage  war  without  Parlia¬ 
ment’s  help.  When  nothing  was  voted  for  war 
in  1626  he  sought  to  finance  his  policy 
through  forced  loans.  But  the  impossibility 
of  continuing  the  war  without  a  parliament¬ 
ary  grant  forced  him  to  yield  to  the  Petition 
of  Right  (1628),  which  declared  illegal  the 
collection  of  taxes  without  Parliamentary 
consent.  The  issue  was  again  contested  over 
Ship  Money,  a  tax  on  towns  in  lieu  of  build¬ 


ing  ships  for  the  navy.  This  attempt  ulti¬ 
mately  failed,6  however,  and  in  1641  Parlia¬ 
ment  emphatically  reasserted  its  right  to  a 
measure  of  control  over  the  raising  and 
deploying  of  armies  by  outlawing  Ship 
Money.6  Charles  I  was  beheaded  shortly 
thereafter. 

The  early  years  of  the  Restoration  mon¬ 
archy  were  notorious  for  Charles  II’s  secret 
pacts  with  foreign  powers.  Parliament  once 
again  used  the  money  power  to  invade  this 
closed  policy-making  process.7  In  1666  Par¬ 
liament  revived  the  technique  of  placing 
conditions  on  its  grants  of  revenue  by  mak¬ 
ing  a  grant  of  £380,000  and  specifying  that 
if  the  treasurer  of  the  Navy  diverted  the 
grant  to  anything  but  wages  of  seamen  he 
should  forfeit  treble  the  value  of  the  money.8 
By  1678  the  technique  of  imposing  restric¬ 
tions  on  the  grants  of  revenue  was  standard 
practice.  In  that  year  Charles  II  sought  free¬ 
dom  to  maintain  or  disband  his  army  in 
Flanders  as  he  saw  fit.  Parliament  insisted  on 
retaining  general  control  over  basic  military 
policy.8  It  responded  with  the  Supply  Act  of 
1678  10  which  granted  a  sum  of  about  £  206,- 
000  and  specified  that  this  sum  must  be  ap¬ 
plied  to  disbanding  the  Flanders  forces  and  to 
no  other  purposes.  The  Act  even  specified 
the  date  of  disbandment,  a  date  less  than 
three  months  from  the  date  of  the  act.  It 
was,  indeed,  Parliament’s  Amendment  to  End 
the  War. 

The  Founding  Fathers  were  well  aware  of 
this  exercise  of  parliamentary  power  over 
military  decisionmaking.  They  were  also 
aware  that  Parliament’s  role  in  foreign  af¬ 
fairs  had  deteriorated  just  prior  to  the 
American  Resolution.  Alexander  Hamilton  re¬ 
ported  in  Federalist  No.  26  that  Americans 
derived  their  ideas  about  the  control  of  the 
military  “from  the  nation  from  whom  the 
inhabitants  of  these  states  have  in  general 
sprung.”  11  Men  like  Hamilton,  a  strong  ad¬ 
vocate  of  executive  power,  and  James  Otis 
were  determined  that  the  American  Congress 
would  maintain  the  authority  over  warmak¬ 
ing  that  Parliament  had  once  achieved  but 
was  then  in  danger  of  losing.12 

The  aims  of  the  Constitutional  Convention 
in  making  the  President  the  Commander  in 
Chief  were  two:  First,  the  Convention  de¬ 
sired  to  concentrate  in  a  single  civilian  leader 
the  tactical  control  of  armies  engaged  in 
battle.  But  this  was  no  plenary  grant  of 
power  to  maintain  troops  in  a  particular 
theater  of  war  once  Congress  had  decided  to 
disengage.13  As  Hamilton  interpreted  the 
power,  it  “amounted  to  nothing  more  than 
the  supreme  command  and  direction  of  the 
military  forces,  as  first  General  and  Ad¬ 
miral  of  the  Confederacy  ”14  This  clause 
places  the  civilian  President  at  the  top  of  the 
military  command.  It  contains  no  grant  of 
power  to  define  the  purposes  for  which  the 
President  may  exercise  his  command  over 
the  troops. 

Second,  the  framers  sought  to  transfer  to 

Footnotes  at  end  of  article. 
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the  President  a  check  on  an  overly  martial 
legislature  so  as  to  insure  further  against 
any  precipitate  commitment  of  our  forces. 
They  remembered  all  too  well  the  very  broad 
delegation  of  responsibility  for  warmaking 
conferred  by  the  Articles  of  Confederation 
on  Congress 15  Mason,  arguing  for  the  propo¬ 
sition  that  someone,  either  the  President  or 
a  council  of  revision,  should  be  given  the 
power  to  veto  legislative  action,  stated  that 
“The  purse  and  sword  must  not  be  in  the 
same  hands;  if  this  is  true,  and  the  Legis¬ 
lature  are  able  to  raise  revenues  and  make 
and  direct  a  war,  I  shall  agree  to  a  restrain¬ 
ing  power  of  the  Legislature  either  in  the 
Executive  or  a  council  or  revision.” w  The 
President’s  check,  of  course,  was  by  no  means 

intended  to  grant  the  executive  any  exclu¬ 
sive  and  unrestraFnable  power  over  The  dis¬ 
position  of  the  army  and  navy. 

The  debates  in  the  Constitutional  Con¬ 
vention  clearly  indicate  one  thing:  Congress 
was  to  be  given  ultimate  control  over  the 
warmaking  power  with  a  variety  of  means  at 
its  command  to  enforce  its  views.  At  a  mini¬ 
mum  the  framers  would  have  viewed  an 
appropriation  restricted  in  use  to  disband¬ 
ing  an  army  and  bringing  it  home  as  a  proper 
exercise  of  Congressional  power.  Parliament 
had  exercised  this  much  power  in  1678  and 
the  conscious  design  of  the  Constitution  was 
to  give  Congress  more  power  over  foreign 
affairs  and  warmaking  than  Parliament  had 
possessed.  The  Constitution,  read  in  light  of 
the  historical  context  and  the  framers’  fear 
of  a  military  establishment,  thus  establishes 
that  the  President  could  command  the  tac¬ 
tical  operations  of  an  army  while  engaged, 
but  that  Congress  had  the  power  through 
appropriations  to  provide  an  army,  to  dis¬ 
band  it,  or  to  disengage  it  from  a  particular 
theater  of  operations. 

The  reading  is  confirmed  by  the  discussion 
of  the  relevant  constitutional  provisions  in 
the  Federalist  papers.  The  colonists  had  seen 
how  easy  it  was  for  a  king,  with  a  standing 
army  at  his  disposal,  to  engage  his  subjects 
in  foreign  conflicts.17  Thus  many  objected  to 
this  Constitution  drafted  at  Philadelphia 
because  it  failed  to  prohibit  a  standing 
army.18  Hamilton  argued  that  such  a  prohibi¬ 
tion  was  unnecessary  because  the  Constitu¬ 
tion  gave  the  legislature  the  power  to  check 
the  President  in  his  capacity  as  Commander- 
in-Chief  through  the  control  over  appropria¬ 
tions  attendant  on  the  power  to  raise  and 
support  armies.  The  requirement,  unique  in 
the  Constitution,  that  “no  Appropriation  of 
Money  to  that  Use  Shall  be  for  a  Longer  Term 
than  Two  Years”  was  designed  to  insure  re¬ 
view  by  each  new  Congress  of  presidential 
exercise  of  command  over  the  armed  forces. 
In  the  Federalist  No.  26,  Hamilton  said: 

“The  legislature  of  the  United  States  will 
be  obliged,  by  this  provision  [two-year  appro¬ 
priation],  once  at  least  in  every  two  years, 
to  deliberate  upon  the  propriety  of  keeping 
a  military  force  on  foot;  to  come  to  a  new 
resolution  on  the  point;  and  to  declare  their 
-sense  of  the  matter,  by  a  formal  vote  in  the 


face  of  their  constituents.  They  are  not  at 
liberty  to  vest  in  the  executive  department 
permanent  funds  for  the  support  of  an 
army.  .  .  .” 19 

A  definitive  practical  gloss  on  the  inten¬ 
tions  of  the  constitutional  framers  is  pro¬ 
vided  by  the  early  relationships  between 
Presidents  and  Congresses  in  times  of  crisis. 
President  Adams  sought  Congressional  au¬ 
thority  to  repond  to  French  attacks  on  Amer¬ 
ican  ships  even  though  he  did  not  seek  to 
declare  war.  President  Jefferson,  too,  felt 
compelled  to  call  on  Congress  to  make  a 
judgment  on  our  response  to  attacks  on  our 
vessels  by  Tripolitan  ships.  He  indicated  this 
in  his  first  annual  message  to  Congress,  in 
recounting  the  capture  of  a  Tripolitan 
cruiser : 

“Unauthorized  by  the  Constitution,  with¬ 
out  the  sanction  of  Congress,  to  go  beyond 
the  line  of  defence,  the  vessel  being  disabled 
from  committing  further  hostilities,  was  lib¬ 
erated  with  its  crew.  The  Legislature  will 
doubtless  consider  whether,  by  authorizing 
measures  of  offense  also,  they  will  place  our 
force  on  an  equal  footing  with  that  of  its 
adversaries.  I  communicate  all  material  in¬ 
formation  on  this  subject,  that  in  the  ex¬ 
ercise  of  this  important  function  confided 
by  the  Constitution  to  the  Legislature  ex¬ 
clusively  their  judgment  may  form  itself  in 
a  knowledge  and  consideration  of  every  cir¬ 
cumstance  of  weight.”  29 

Again,  in  deciding  how  to  respond  to  the 
potential  Spanish  threat  in  Florida,  Jeffer¬ 
son  asked  Congress  to  take  certain  steps,  ac¬ 
knowledging  that  “the  course  to  be  pursued 
will  require  command  of  means  which  it  be¬ 
longs  to  Congress  exclusively  to  yield  or  to 
deny.” 

Jefferson’s  successors — Madison,  Monroe 
and  even  Jackson — all  acknowledged  execu¬ 
tive  deference  to  the  legislature  on  questions 
of  troop  deployment  and  armed  hostilities. 
Indeed,  the  nineteenth  century  in  general  is 
replete  with  acknowledgments  of  congres¬ 
sional  preeminence.  Lincoln,  for  example, 
when  .he  was  a  member  of  Congress,  stated: 

“The  provision  of  the  Constitution  giving 
the  war  making  power  to  Congress,  was 
dictated,  as  I  understand  it,  by  the  follow¬ 
ing  reasons:  Kings  had  always  been  involv¬ 
ing  and  impoverishing  their  people  in  wars, 
pretending  generally,  if  not  always,  that  the 
good  of  the  people  was  the  object.  This,  our 
Convention  understood  to  be  the  most  op¬ 
pressive  of  all  Kingly  oppressions;  and  they 
resolved  to  go  frame  the  Constitution  that 
no  one  man  should  hold  the  power  of  bring¬ 
ing  oppression  upon  us.”  21 

Moreover,  Congress  was  quick  to  protect  its 
war  powers  whenever  these  were  challenged. 
After  President  Polk  dispatched  an  army  to 
Mexico  in  “hot  pursuit”  of  an  invading  Mex¬ 
ican  force,  but  without  Congressional  ap¬ 
proval,  the  House  passed  a  resolution  stating 
that  the  war  had  been  “unnecessarily  and 
unconstitutionally  begun  by  the  Presi¬ 
dent  ...” 22 

The  twentieth  century,  particularly  dur-f 
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ing  the  crisis  moments  of  the  Cold  War,  saw 
increasing  congressional  acquiescence  to 
broad  presidential  assertions  of  power.  The 
high-water  mark  of  this  trend  came  when 
President  Truman  committed  troops  to  Korea 
without  prior  or  subsequent  approval  by 
Congress.23  Thereafter  Eisenhower  in  1955 
(Formosa)24  and  1957  (Lebanon) , 23  Kennedy 
in  1962  (Cuba)26  and  Johnson  1964  (Ton¬ 
kin)  27  all  sought  approval  of  military  action 
by  congressional  resolutioon.  Some  members 
of  Congress  have  felt  the  legislative  role  in 
these  cases  was  simply  to  rubber-stamp  exec¬ 
utive  action.  Senator  Morse,  far  example, 
viewed  the  Tonkin  Gulf  Resolution  as  a 
carte  blanche  for  presidential  discertion.28 
But  no  one  has  argued  that  this  sort  of 
resolution  exhausted  congressional  power. 

Even  when  there  is  need  for  rapid  response 
{e.g.,  the  Cuban  missile  crisis) ,  an  accommo¬ 
dation  between  the  President  and  Congress 
can  be  reached.  Congress’  responsibility  is 
to  evaluate  the  costs  and  priorities  of  mili¬ 
tary  abroad.  Congress  can  exercise  this 
most  serious  decisionmaking  function  after 
the  initial  executive  commitment  has  been 
made  as  well  as  before.  Indeed  only  then  can 
Congress  get  possession  of  all  the  data  rele¬ 
vant  to  the  commitment  involved  and  make  a 
considered  evaluation  of  it.  To  allow  the 
President  to  persist  in  military  action 
abroad  because  he  deems  it  essential  to  the 
national  security  even  after  Congress,  on  the 
basis  of  a  full  evaluation  of  the  threat  and 
the  costs  of  meeting  it,  has  concluded 
otherwise,  is  to  extend  the  President’s  “de¬ 
fensive”  power  beyoond  limitation.  The  de¬ 
cision  to  terminate  a  war  is  different  from 
one  to  decare  a  war,  it  is  nonetheless  within 
congressional  power.  It  gives  the  legislature  a 
needed  negative  check  against  unbridled 
executive  action. 

In  sum,  the  present  legislation  attempting 
to  establish  broad  timetables  of  U.S.  with¬ 
drawal  is  an  appropriate  way  for  Congress  to 
enforce  its  policy  regarding  national  priori¬ 
ties  and  the  removal  of  U.S.  military  pres¬ 
ence  from  Southeast  Asia.  It  is  a  mandate 
of  national  will  which  the  President  as  Com¬ 
mander  in  Chief  must  follow.  Congressional 
action  will  not  usurp  the  President’s  power: 
he  may  still  decide  what  is  tactically  the 
safest  and  most  effective  way  to  withdraw 
consistent  with  spirit  of  the  congressional 
mandate.  Congress  will  have  abdicated  its 
own  powers  over  the  war  policy,  however,  if  it 
remains  inactive  once  the  question  of  troop 
commitment  is  formally  raised. 

C.  APPROPRIATIONS  POWER 

The  means  most  readily  available  to  Con¬ 
gress  to  assert  congressional  power  is  its  au¬ 
thority  over  appropriations.  This  power  pro¬ 
vides  a  particularly  apt  negative  check  on 
the  executive.  Historically,  there  has  never 
been  any  doubt  that  Congress  has  the  power 
to  limit  executive  action  through  control  of 
the  purse.  The  Constitution  explicitly  states 
that  “no  money  shall  be  drawn  from  the 
treasury  but  in  consequence  of  appropria¬ 
tion  made  by  law,”  and  both  branches  of 


Congress  have  on  occasion  used  this  power 
to  exercise  detailed  control  oyer  the  min¬ 
utiae  of  executive  action. 

Richard  H.  Fenno,  Jr.,  states:  29 

“To  criticize  Congress  for  interventing  in 
a  specific  and  detailed  fashion  is  to  attack 
it  for  doing  the  only  thing  it  can  do  to  ef¬ 
fectively  assert  its  influence.  Specifics  and 
details  are  the  indispensable  handles  which 
Congressmen  use  to  work  inductively  toward 
broader  kinds  of  oversight  judgments  .  .  . 
Congressional  control  is  or  is  not  appropriate 
in  the  context  of  the  realities  of  legislative 
and  executive  decisionmaking.  The  legislator 
ought  not  to  be  criticized  for  using  those 
controls  which  are  available  to  him  ana 
which  his  experience  tells  him  bring  the 
greatest  influence  over  executive  activity.” 

Supreme  Court  Justice  Robert  Jackson, 
formerly  Attorney  General  to  Franklin 
Roosevelt,  reaffirmed  plenary  Congressional 
power  over  appropriations,  with  particular 
reference  to  control  of  the  armed  forces.  He 
wrote:  30 

“Congress  alone  controls  the  raising  of 
revenues  and  their  appropriations  and  may 
determine  in  what  manner  and  by  what 
means  they  shall  be  spent  for  military  and 
naval  procurement  .  .  .  While  Congress  can¬ 
not  deprive  the  President  of  the  command 
of  the  army  or  navy,  only  Congress  can  give 
him  an  army  or  a  navy  to  command.” 

The  general  power  of  Congress  over  appro¬ 
priations  is  reinforced  by  the  specific  refer¬ 
ence  to  the  appropriations  power  in  the  Arti¬ 
cle  I,  section  8  grant  of  power  to  Congress 
to  “raise  and  support  Armies.” 

There  are  numerous  precedents  of  care¬ 
fully  placed  Congressional  restrictions  on 
military  appropriations  sanctioning  the  use 
of  appropriation  as  a  vehicle  for  achieving 
substantive  policy.  In  1909,  President  Theo¬ 
dore  Roosevelt  sought  by  executive  order  to 
restrict  the  use  of  the  Marine  Corps  to  on¬ 
shore  bases,  apparently  in  an  effort  to  raise 
the  morale  of  the  Navy.  Congress  disagreed 
and  sought  to  force  the  retention  of  the 
Marine  Corps  on  board  battleships  and  cruis¬ 
ers.  The  House  of  Representatives’  version  of 
the  Naval  Appropriations  Bill  of  1909,  H  R. 
26394,  60th  Cong.,  2nd  Sess.  (1909),  included 
the  following  proviso: 

“Provided,  That  hereafter  officers  and  en¬ 
listed  men  of  the  Marine  Corps  shall  serve 
as  heretofore  on  board  all  battleships  .  . 
in  detachments  of  not  less  than  eight  per 
centum  of  the  strength  of  the  enlisted  men 
of  the  navy  on  said  vessels.” 

The  proviso  was  written  as  a  directive, 
with  no  clear  penalty  for  executive  noncom¬ 
pliance. 

The  Senate  Committee  on  Naval  Affairs 
amended  the  above  proviso  so  as  to  make  the 
entire  Marine  Corps  appropriation  contin¬ 
gent  upon  fulfillment  of  the  condition.  Sen¬ 
ate  debate  focused  on  the  division  between 
legislative  and  executive  warmaking  powers. 
Senators  Lodge,  Cummins,  and  Borah  all  op¬ 
posed  the  particular  conditional  appropria¬ 
tion.34  However,  under  questioning  it  became 
clear  that  the  stand  these  critics  took 
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against  Congress’  power  was  a  very  limited 
one.  Senator  Bacon  asked  them  whether  Con¬ 
gress  could  order  the  President  to  remove 
troops  from  the  District  of  Columbia  after 
the  President  had  placed  them  there.  Sena¬ 
tor  Cummins  and  Senator  Borah  both  ac¬ 
knowledged  that  Congress  had  the  constitu¬ 
tional  power  to  do  so;  32  Senator  Lodge  also 
admitted  that  his  objections  were  on  policy 
grounds,  not  on  whether  Congress  had  the 
requisite  power  to  so  restrict  the  use  of  ap¬ 
propriations.33 

Some  Senators  went  considerably  further 
in  defining  Congress’  power.  Senator  Fulton 
said: 

“[N]o  doubt  .  .  .  Congress  has  the  power 
to  say  that  money  should  not  be  expended 
on  payment  of  a  particular  corps  of  the  army 
if  it  should  be  stationed  in  a  particular 
place. 

“And  the  simple  fact  that  the  President  in 
advance  had  sent  the  army  there  would  not 
preclude  Congress  from  still  exercising  its 
constitutional  function  of  ordering  it  re¬ 
moved  from  there.” 34 

In  an  effort  to  draw  the  hazy  line  between 
Congressional  and  Presidential  power,  Sena¬ 
tor  Fulton  continued: 

“I  concede  that  Congress  cannot  absolutely 
control  and  fetter  the  President,  but  that  is 
simply  when  and  while  he  acts  as  command¬ 
er  in  the  field  and  has  charged  of  the  move¬ 
ments  of  military  forces  and  matters  of  that 
character  that  pertain  distinctly  and  pecu¬ 
liarly  to  the  duties  of  a  Commander  in  Chief. 
In  those  matters  he  is  supreme,  but  after  all 
he  is  subordinate  in  all  cases  to  such  rules 
and  regulations  as  Congress  shall  make.  .  .  . 
[H]  e  is  nothing  more  than  any  other  com¬ 
mander  in  point  of  power,  except  that  he  is 
the  supreme  commander.  ...  Is  the  pro¬ 
posed  amendment  anything  more  than  a 
regulation?  It  is  a  regulation  of  the  navy 
and  provision  as  to  in  what  manner  the 
Marine  Corps  shall  serve  the  Nation,  where 
it  shall  be  placed,  how  long  it  shall  remain 
at  sea,  or  whether  it  shall  go  at  all  or  not.” 35 

Following  this  debate,  the  amendment  con¬ 
taining  the  conditional  appropriation  passed 
both  houses  of  Congress  and  was  part  of  the 
bill  signed  into  law  by  President  Roosevelt. 
If  the  matter  had  gone  no  further,  we  would 
have  only  Congress’  side  of  the  power  strug¬ 
gle.  However,  the  Secretary  of  the  Navy  took 
the  proviso  to  the  Attorney  General,  George 
Wickersham,  for  a  ruling  on  its  constitu¬ 
tionality.  The  Attorney  General  held  the 
conditional  appropriation  constitutional, 
saying:36 

“If,  therefore,  in  the  discharge  of  his  pow¬ 
ers  and  duties  as  Commander  in  Chief,  the 
President  desires  to  direct  the  Marine  Corps 
to  perform  any  function  which  shall  involve 
the  application  of  the  appropriation  made  by 
the  Act  ...  he  must  direct  [that  the  corps] 
shall  serve  as  heretofore  on  board  all  battle¬ 
ships.  .  .  . 

“Inasmuch  as  Congress  has  power  to  create 
or  not  to  create,  as  it  shall  deem  expedient, 
a  marine  corps,  it  has  power  to  create  a 


marine  corps,  make  appropriations  for  its 
pay,  but  provide  that  such  appropriation 
shall  not  be  available  unless  the  marine  corps 
be  employed  in  some  designated  way,  and  I 
therefore  am  of  the  opinion  that  the  provi¬ 
sion  of  the  statute  to  which  you  direct  my 
attention  is  constitutional.” 

The  parallel  here  to  the  Amendment  to 
End  the  War  is  obvious.  Congress  would  be 
exercising  its  control  over  expenditures  to 
enforce  its  policy  decisions  as  to  where  troops 
should  and  should  not  be  without  detailing 
their  use  by  the  Commander  in  Chief  while 
there  engaged.  Congress  would  be  exercising 
its  historic  and  constitutional  mission  as  a 
check  on  the  executive’s  power  to  engage 
American  forces  in  major  conflict.  It  would  in 
no  way  be  interfering  with  the  President’s 
tactical  control  over  the  troops  during  the 
disengagement  process. 

A  more  recent  example  of  Congressional 
efforts  to  use  the  appropriations  power  to 
control  military  policy  is  provided  by  the 
RS-70  manned  bomber  conflict.  The  House 
Armed  Services  Committee  wanted  to  insure 
that  the  Secretary  of  Defense  instituted  de¬ 
velopment  of  a  supersonic  manned  bomber 
instead  of  relying  exclusively  on  guided  mis¬ 
siles.  The  Committee  unanimously  asserted 
the  power  for  Congress  to  use  appropriations 
restrictions  to  require  affirmative  policy  de¬ 
cisions  by  the  executive.37  Certainly  the  power 
to  require  affirmative  executive  action  is  even 
greater  than  the  negative  power  implied  in 
an  appropriation  which  merely  reverses  prior 
Presidential  action.38 

A  final,  and  most  relevant,  example  of  Con¬ 
gress’  conditioning  appropriations  in  order  to 
affect  military  action  is  the  Defense  Appro¬ 
priations  Act  of  1970.39  The  Act  provides: 

“In  line  with  the  expressed  intention  of 
the  President  of  the  United  States,  none  of 
the  funds  appropriated  by  this  Act  shall  be 
used  to  finance  the  introduction  of  Ameri¬ 
can  ground  combat  troops  into  Laos  or 
Thailand.” 

Thus  Congress  has  already  used  its  appro¬ 
priations  power  with  the  acquiescence  of 
President  Nixon,  who  signed  the  bill  with¬ 
out  constitutional  objection,  to  restrict  pres¬ 
idential  use  of  military  appropriations  in  a 
way  that  expresses  Congressional  policy  re¬ 
garding  the  conduct  of  U.S.  military  involve¬ 
ment  in  Southeast  Asia. 

D.  CONCLUSION 

Members  of  Congress  face  the  solemn  duty 
of  deciding  whether  to  allocate  further  na¬ 
tional  resources  to  the  war  in  Southeast 
Asia.  We  do  not  argue  here  on  the  merits  of 
that  question — that  is  for  Congress  to  de¬ 
cide.  What  we  do  argue  is  that  Congress  has 
the  power — indeed,  the  duty — expressly  to 
make  that  decision.  The  Constitution  was 
drafted  to  allocate  governmental  power. 
Once  allocated,  that  power  remains,  even 
though  lying  occasionally  dormant,  within 
the  branches  originally  receiving  it.  The 
President  received  power  as  Commander  in 
Chief  to  direct  all  American  troops.  His  ac¬ 
tions  in  employing  those  troops  may  or  may 
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not  have  been  excessive  in  recent  times;  that 
question  is  irrelevant  to  this  study.  What  is 
relevant  is  that  Congress,  too,  received  war¬ 
making  power,  the  power  to  determine  when 
and  where  the  United  States  will  commit  its 
armies  and  its  resources  to  a  major  conflict. 

The  Constitution  also  allocated  duties. 
The  President  has  the  duty  of  protecting 
American  troops  during  an  engagement.  He 
must  therefore  be  accorded  by  Congress  a 
certain  leeway  in  controlling  tactical  deci¬ 
sions  affecting  the  safety  of  American  sol¬ 
diers.  The  President,  however,  also  has  the 
duty  of  making  sure  that  the  laws  are  faith¬ 
fully  executed.  He  must  therefore  accord  to 
Congress  the  lawmaking  power  that  is  con¬ 
stitutionally  theirs  to  exercise,  and  he  must 
respect  any  congressional  mandate  on  the 
allocation  of  American  resources. 

The  applicability  of  these  conclusions  and 
of  the  research  and  analysis  upon  which 
they  are  based,  to  the  various  amendments 
now  before  Congress  can  be  succinctly  put  as 
follows. 

First,  it  is  entirely  appropriate  under  the 
Constitution  for  Congress  to  define  the  scope 
and  objectives  of  commitment  of  military 
forces  to  combat  abroad.  It  has  acted  accord¬ 
ingly  in  the  past  two  decades.  The  1969  Na¬ 
tional  Commitments  Resolution  asserts  the 
sense  of  the  Senate  that  no  such  commit¬ 
ment  shall  be  made  without  explicit  con¬ 
gressional  approval.40 

Second,  Congress  may  constitutionally  ef¬ 
fect  its  policy  determination  by  appropria¬ 
tions  acts  that  condition  the  appropriation 
upon  a  specific  use  of  the  money  granted. 

Third,  Congress  under  the  Constitution 
should  accord  the  President  enough  leeway 
as  Commander  in  Chief  to  safeguard  the 
withdrawal  of  American  forces — leeway 
which  the  Amendment  to  End  the  War 
carefully  preserves.  But  it  is  for  Congress  to 
decide  how  restrictively  to  exercise  the  ap¬ 
propriations  power. 

Finally,  it  is  incumbent  upon  each  mem¬ 
ber  of  Congress  to  fulfill  his  constitutional 
role  by  exercising  the  congressional  power  to 
determine  the  military  policy  of  the  United 
States. 

In  the  twentieth  century  strong  Presidents 
have  exercised  their  powers  to  the  fullest, 
while  Congresses  all  too  often  have  quietly 
acquiesced.  That  such  power  has  sometimes 
lain  dormant  does  not  mean  that  it  has  been 
abandoned,  for  in  the  constiutional  scheme 
of  things  Congress  cannot  abandon  it.  The 
power  must  always  rest  in  Congress  to  decide 
when  the  nation  has  had  all  the  war  that 
it  can  afford  to  endure. 

If  Congress  does  indeed  wish  to  restore  the 
historic  balance  between  Congress  as  arbiter 
of  American  military  policy  and  the  Presi¬ 
dent  as  Commander  in  Chief,  it  must  now 
seek  to  implement  its  decisions  by  use  of 
the  key  tool  it  was  given  for  this  purpose; 
the  power  to  allocate  money  for  national 
endeavors. 


May  13 ,  1970 

Mr.  GOODELL.  Mr.  President,  a  bi¬ 
partisan  group  of  Senators  purchased 
prime  television  time  to  explain  the 
amendment  to  end  the  war — amendment 
No.  609  to  H.R.  17123 — to  the  American 
public  and  to  seek  support  for  it. 

The  half-hour  broadcast  marks  the 
first  time  that  a  congressional  group  has 
produced  such  a  nationwide  program. 

The  program — “The  Amendment  to 
End  the  War” — was  broadcast  on  Tues¬ 
day,  May  12,  at  7:30  p.m.  over  the  NBC 
television  network. 

Senators  George  McGovern,  Mark 
Hatfield,  Harold  Hughes,  P'ranK 
Church,  and  I  participated  in  the  pro¬ 
gram. 

The  amendment  to  end  the  war  was 
drafted  by  Senators  McGovern,  Hat¬ 
field,  Hughes,  and  me  and  was  intro¬ 
duced  on  May  5,  1970.  It  states  that  un¬ 
less  Congress  shall  have  declared  war,  no 
moneys  appropriated  under  the  act  to 
which  it  is  attached,  or  under  any  other 
law,  shall  be  used  in  Vietnam  after  De¬ 
cember  30,  1970,  except  for  the  with¬ 
drawal  of  all  American  forces.  It  re¬ 
quires  that  the  withdrawal  of  American 
forces  from  Vietnam  be  completed — that 
all  American  military  personnel  be  pulled 
out — by  June  1971,  unless  the  President 
of  the  United  States  requests  and  Con¬ 
gress  passes  a  joint  resolution  extending 
that  deadline. 

The  amendment  provides  that  no 
money  shall  be  used  for  military  opera¬ 
tions  in  Laos  after  December  1970.  And 
it  provides  that  no  moneys  shall  be  au¬ 
thorized  for  any  military  operations  in 
Cambodia  or  for  military  aid  for  that 
country  30  days  following  the  adoption 
of  the  amendment. 

I  ask  unanimous  consent  that  the 
transcript  of  the  program  be  printed  in 
the  Record. 

There  being  no  objection,  the  items 
were  ordered  to  be  printed  in  the  Record, 
as  follows: 

The  Amendment  To  End  the  War:  A  Net¬ 
work  Television  Broadcast,  May  12,  1970, 
NBC 

(Participants;  Senator  George  McGovern, 
Senator  Mark  O.  Hatfield,  Senator  Charles 
E.  Goodell,  Senator  Harold  E.  Hughes,  Sen¬ 
ator  Frank  Church) 

Narration.  Today,  in  the  bright  springtime 
of  1970,  the  United  States  of  America  has 
been  ripped  apart.  Citizens  bludgeon  each 
other  in  the  streets  of  New  York.  Students 
die  in  a  campus  eruption.  Buildings  explode. 
Banks  burn.  The  Nation’s  colleges  are  shut 
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down.  The  population  is  polarized,  and  there 
are  parades  of  protest  everywhere.  Not  since 
the  days  of  the  Civil  War  have  Americans 
treated  each  other  like  this. 

At  the  heart  of  the  trouble  lies  the  war  in 
Vietnam.  It  is  a  strange  war — a  war  that  we 
have  to  keep  explaining  to  ourselves  year 
after  year  after  year.  And  it  is  a  difficult  war 
to  explain — particularly  to  the  people  who 
have  to  go  and  fight  on  its  inconclusive 
battlefields. 

But  while  all  the  talk  goes  on,  the  war  goes 
on,  too.  It  continues  tonight,  as  it  has  con¬ 
tinued  for  a  decade.  Tonight,  Americans  will 
die  in  Vietnam.  Tonight,  Americans  will  die 
in  Cambodia. 

What  can  we  do? 

Last  week,  amendment  No.  609  was  intro¬ 
duced  on  the  floor  of  the  United  States  Sen¬ 
ate.  It  was  co-sponsored  by  a  bi-partisan 
coalition  of  twenty  Senators.  These  Repub¬ 
licans  and  Democrats  call  it  the  amendment 
to  end  the  war.  They  regard  it  as  a  realistic 
new  thrust  for  peace.  The  Senate  debate  on 
it  will  begin  in  just  a  few  days. 

In  the  next  half  hour,  five  of  these  Sen¬ 
ators  will  make  a  case  for  this  amendment. 
If  the  American  people  can  effectively  urge 
its  passage  upon  the  Members  of  the  House 
and  Senate,  if  “the  amendment  to  end  the 
war”  is  passed,  then  the  traditional  right  of 
declaring  whether  or  not  we  shall  commit 
Americans  to  battle  will  be  returned  to  the 
Congress — where  it  belongs. 

Through  protest  .  .  .  petition  .  .  .  and  an 
act  of  law ,  we  shall  have  at  last  ended  the 
Vietnam  war. 

And  now,  Senator  George  McGovern  of 
South  Dakota. 

Senator  McGovern.  There  is  no  way  under 
the  Constitution  by  which  the  Congress  of 
the  United  States  can  act  either  to  continue 
this  war  or  to  end  it,  except  by  a  decision 
on  whether  we  will  appropriate  funds  to 
finance  the  war. 

Article  I,  Section  8  of  the  Constitution 
reads  as  follows:  “The  Congress  shall  have 
power  to  raise  and  support  armies,  but  no 
appropriation  of  money  to  that  use  shall  be 
for  a  longer  term  than  two  years.” 

Senator  Hatfield.  Our  amendment  to  end 
the  war  fulfills  the  obligations  that  we  have 
under  the  Constitution.  The  amendment 
clearly  states  that  unless  the  Congress  shall 
have  declared  war,  that  no  monies  appro¬ 
priated  on  the  act  to  which  we  attach  the 
amendment,  or  any  other  law,  shall  be  used 
in  Vietnam  after  December  the  30th,  1970, 
except  for  the  withdrawal  of  American  troops 
and  other  provisions. 

It  provides  that  no  money  shall  be  used 
for  military  operations  in  the  country  of 
Laos  after  December  of  1970.  It  provides  that 
no  monies  shall  be  authorized  for  the  use 
of  any  military  operations  in  Cambodia, 
thirty  days  following  the  adoption  of  the 
Amendment;  and  that  all  troops  shall  be 
withdrawn  from  Vietnam,  all  American 
troops,  by  June  1971  unless  the  President  of 
the  United  States  shall  deem  that  it  is  im¬ 


portant  enough  to  extend  that  time  by  re¬ 
questing  the  Congress  to  pass  a  Joint  Reso¬ 
lution  authorizing  such  extension  time. 

Senator  Hughes.  The  Amendment  to  End 
the  War  provides  continuing  funding  for 
full  protection  of  American  troops  during 
the  total  period  of  our  withdrawal.  It  also 
provides  adequate  funding  to  provide  po¬ 
litical  asylum  for  all  those  South  Vietna¬ 
mese  and  other  civilians  for  which  there 
may  be  great  concern  about  a  bloodbath; 
and  there  are  adequate  provisions  that  these 
civilians  may  be  placed  in  other  places  for 
their  own  protection. 

It  also  provides  for  a  continuing  nego¬ 
tiation  of  exchange  of  prisoners. 

Senator  Church.  Very  soon  the  Senate 
will  be  acting  on  another  Amendment  of¬ 
fered  by  Senator  Cooper  and  myself,  which 
is  addressed  to  the  Cambodian  situation 
and  sets  the  limits  on  that  adventure  to 
those  declared  by  the  President. 

But  this  End  the  War  Amendment  takes 
the  full  step,  and  provides  an  orderly  meth¬ 
od  for  the  extrication  of  the  United  States 
from  the  war  in  Vietnam,  itself. 

Senator  McGovern.  And  so  what  we’re 
looking  for  is  a  reasonable  way  to  accom¬ 
plish  that  withdrawal,  and  I  think  that 
the  principal  stumbling  block  now  is  that 
we’re  somehow  worried  about  losing  face. 
We’re  worried  about  embarrassing  the  pol¬ 
icy  makers  that  sent  us  in  there.  We’re 
worried  about  admitting  that  perhaps  we 
made  a  mistake. 

Actually,  I  think  it  would  contribute  to 
the  greatness  of  the  United  States  if,  as  a 
free  people,  we  could  just  admit  that  we’re 
capable  of  making  a  mistake;  and  then  do 
the  best  we  can  to  put  an  early  end  to  it. 

Senator  Hughes.  Vietnamization  is  not 
a  change  in  policy  at  all.  It’s  a  continua¬ 
tion  of  the  old,  old  policy.  It  is  dedicated 
to  war,  not  to  peace.  It  means  that  the  war 
will  go  on  and  continue  to  go  on  for  years 
to  come.  It  means  that  there  has  been  no 
one  speaking,  in  this  Administration  or  the 
last,  of  an  end  to  our  support  commitment 
in  Vietnam. 

It  means  that  we  can  look  into  the  future 
for  at  least  a  decade,  in  all  probability,  to 
a  quarter  of  a  million  men  involved  in  Viet¬ 
nam.  I  think  every  mother  and  father  in 
America  who  has  a  son  right  now  that’s  five, 
or  six,  or  seven  years  old,  or  anywhere  up 
to  15  or  16,  should  well  realize  that  that  boy 
is  going  to  be  involved  in  our  future  com¬ 
mitment  in  Vietnam  under  existing  policy. 

Senator  Goodell.  We  have  come  to  the 
point  where  we  realize,  and  I  think  the  Presi¬ 
dent  realized  when  he  went  into  Cambodia, 
that  Vietnamization  will  not  work;  and  it 
was  an  admission  of  the  failure  of  Viet¬ 
namization. 

I  think  it’s  time  that  the  American  people 
recognize  that  the  President  doesn’t  have 
the  power  to  declare  war  or  make  war,  alone. 
He  can  ask  Congress  to  declare  that  power; 
and  I  think  that’s  why  what  we  are  discuss- 
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ing  here,  and  urging  support  from  the 
American  people  for,  is  so  important. 

Congress  can  do  this,  and  it’s  not  an  ir¬ 
responsible  action;  and  with  the  walls  all 
falling  down  around  American  prestige  and 
power  in  the  world  if  we  decide  we’re  going 
to  get  out.  Congress  would  simply  be  saying, 
“Okay,  we’ve  fbught  for  seven  years,  we’ve 
bled  and  died,  and  we’ve  spent  our  resources 
on  this;  and  now  the  time  has  come  to  say 
to  the  South  Vietnamese,  ‘take  it  over. 
We’ll  give  you  time.  Over  a  period  of  time 
we’re  going  to  be  withdrawing  and  you  can 
go  on  getting  aid  if  you  fight  for  yourself 
in  your  own  civil  war.  We’re  not  going  to 
stay  there  and  fight  and  bleed  and  die  for 
you  any  longer.’  ” 

Senator  Hatfield.  But  the  point  is  sim¬ 
ply  this:  It’s  no  longer  the  opinion  of  Presi¬ 
dents,  and  no  longer  the  opinion  of  Senators; 
it’s  the  evidence  of  history,  of  over  40,000 
deaths,  and  this  amount  of  resource  ex¬ 
pended  that  has  proven  each  one  of  those 
escalations  to  be  wrong.  And  I  say,  how 
many  more  American  men  have  to  be  heaped 
upon  that  funeral  pyre  of  war  to  disapprove 
a  theory  or  a  doctrine  of  military  action 
that  has  been  proven  wrong  each  time  that 
it’s  been  acted  upon. 

Senator  Church.  After  all,  the  United 
States  is  not  going  to  impose  any  permanent 
solution  in  Asia  to  settle  Asian  problems 
among  Asian  people  on  the  Asian  mainland. 
Now,  the  idea  that  we  are  going  to  do  that 
is — runs  against  the  whole  current  of  history. 

Now,  what’s  happening  in  Asia  is  that  the 
western  powers  are  moving  out,  and  that  the 
Asians  are  taking  over  for  themselves;  and 
Vietnamization,  as  it’s  been  pointed  out  here, 
is  not  the  method  for  extricating  us  from 
this  morass.  It  will  merely  perpetuate  our 
'involvement  in  this  war.  Half  of  the  troops 
may  come  home;  the  other  half  will  stay 
indefinitely;  and  it  does  not  serve  the  in¬ 
terests  of  the  United  States  to  maintain  a 
permanent  military  base  in  Southeast  Asia. 

Senator  Goodell.  The  President  reiterated 
the  other  night  that  he  was  going  to  con¬ 
tinue  to  bring  back  these  150,000  men  in  the 
next  12  months.  Now,  many  Americans  may 
feel  that  that  means  they’re  all  going  to  be 
coming  back,  and  nobody’s  going  to  be  going. 

Under  a  policy  of  bringing  back  150,000 
men  in  the  next  12  months,  we  will  send  to 
South  Vietnam  276,000  men  who  are  not 
there  now,  who  are  now  in  the  military  or 
about  to  go  into  the  military;  and  we’ll  bring 
back  more,  150,000  more  than  we  send,  but 
in  the  rotation  process  there  will  be  this 
276,000  men  go  over  there  to  fight,  and  per¬ 
haps  die. 

Senator  McGovern.  And  what  would  we 
have  accomplished,  or  what  evidence  is  there 
based  on  past  history,  to  lead  us  to  believe 
that  we  would  be  in  any  better  position,  or 
that  South  Vietnam  would  be  in  any  better 
position,  1  year  or  5  years  or  10  years  hence, 
after  tens  of  thousands  of  additional  Amer¬ 
icans  have  been  killed,  than  we  are  now? 
What  would  we  have  gained? 


Senator  Church.  We  have  created  a 
“crisis  of  confidence,”  and  a  deep  disillusion¬ 
ment  and  an  alienation  that  doesn’t  just 
affect  a  narrow  fringe  of  radicals  on  campus. 
Anyone  who  goes  to  the  campuses  knows 
that  this  feeling  extends  to  millions  of 
young  Americans. 

Now,  if  they  grow  up  without  a  belief  in 
this  system,  that,  it  seems  to  me,  has  far 
greater  bearing  upon  the  future  of  the 
United  States  than  anything  we  have  now, 
or  have  ever  had  at  stake  out  in  Indochina. 

Senator  Hughes.  I  think  one  of  the  great, 
tragic  byproducts  of  all  of  this  has  been 
the  spiritual  scarring  of  our  own  people. 
The  questioning  in  our  own  minds  of  why 
we’re  involved  in  a  body-count  war  with  total 
military  supremacy,  with  indiscriminate 
bombing  and  far-ranging  effects  on  the  ecol¬ 
ogy  of  those  nations  by  spraying  chemicals 
and  driving  the  people  off  of  the  land  into 
the  cities,  completely  changing  the  complex 
of  that  little  nation  involving  sixteen  to 
eighteen  million  people. 

And  we  ask  ourselves,  can  we  be  happy 
about  the  fact  that  we’ve  killed  10,000  Viet¬ 
namese  and  suffered  300  deaths  ourselves  and 
in  the  process  that  this  complete  psychology 
that  we  have  of  destroying  life,  you  know, 
at  any  expense,  and  what  the  results  of  it 
are — 

Senator  Church.  It’s  brutalizing  our  own 
society. 

Senator  Hughes.  It’s  brutalizing  us  in¬ 
ternally,  and  we  find  our  young  people  turn¬ 
ing  away  from  it,  fleeing  to  Canada  to  avoid 
a  war  they  consider  immoral  and  attitudes 
that  they  consider  unrealistic  in  a  time, 
in  an  age  when  we  really  are  questioning  our¬ 
selves  to  find  national  purpose  again. 

Senator  McGovern.  What  we  need  to  un¬ 
derstand  is  that  there  is  no  way  to  sepa¬ 
rate  the  cost  of  this  war  in  Asia,  from  the 
cost  of  our  own  society.  Now,  there  were 
stories  in  the  press  recently  that  some  of 
our  poor  people,  some  of  the  black  citizens 
and  other  minority  groups,  have  shied  away 
from  participating  in  protests  against  the 
war  on  the  ground  that  their  concerns  are 
with  hunger  and  with  racism  and  with  pov¬ 
erty. 

But  what  I  think  all  of  our  fellow  Amer¬ 
icans  need  to  understand  is  that  the  answer 
to  these  other  problems  will  not  come  until 
we  put  this  war  behind  us,  and  the  enormous 
drain  that  it’s  taking  here  in  our  society.  The 
person  who’s  worried  about  inflation  ought 
to  realize  that  war  is  a  principal  cause  of  it. 
The  man  who’s  worried  about  the  stock 
market  skidding  ought  to  realize  that  the 
stock  market  jitters  are  associated,  to  a 
great  extent,  with  the  war. 

And  as  you’ve  said  so  many  times,  the  Gov¬ 
ernors  and  the  city  councilmen  and  the 
others  who  are  worried  about  where  the 
money  is  going  to  come  from  for  those  new 
schools  or  new.  sewage  projects  or  other 
things,  they  have  to  understand  that  the  war 
is  robbing  them  of  those  possibilities. 

Senator  Hughes.  We’re  talking  about  16 
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to  18  million  people  in  South  Vietnam.  There 
are  23  million  blacks  in  America  who  have 
not  been  able  to  find  justice  in  this  great 
country.  Untold  thousands  of  American  In¬ 
dians  who  have  never  been  brought  to  their 
fulfillment.  You  who  have  worked  so  long 
and  so  energetically  in  the  field  of  hunger 
in  America,  and  poverty,  with  some  35  mil¬ 
lion  people  living  in  poverty,  with  the  very 
foundations  shaking  of  every  major  city  in 
the  Nation,  with  the  great,  basic,  undergird¬ 
ing  of  this  Nation  that  has  always  kept  it 
stable,  with  those  minorities  is  now  being 
drained  off  and  siphoned  off  in  the  name  of 
somehow  saving  face  in  Southeast  Asia,  .you 
know. 

So  when  we  talk,  I  think  you  would  agree 
that  there  seems  to  be  a  great  paradox  in 
this. 

Senator  Goodell.  The  cost  of  the  war  last 
year  was  $23  billion,  so  you  can  say  in  just 
about  specific  terms  that  1  year’s  cost  of 
this  war  would  clean  up  all  our  waters  in 
the  United  States. 

Senator  Hatfield.  The  half  hour  that  this 
program  is  being  telecast  to  the  American 
people,  to  reduce  that  or  to  translate  that 
into  terms  of  the  cost  of  the  war;  the  Federal 
Government  will  be  spending  $1  million  just 
in  this  one-half  hour  period. 

Senator  Goodell.  In  Vietnam. 

Senator  Hatfield.  In  Vietnam.  Just  in  Viet¬ 
nam. 

Senator  Church.  Mark,  you  know  the  argu¬ 
ment  is  made  that  the  world  will  think 
we’re  weak  if  we  withdraw  from  Vietnam.  I 
think  that  of  all  the  arguments  that  are 
made,  that  is  the  least  impressive.  Actually, 
the  world  knows  that  we  have  the  power  to 
exterminate  every  living  inhabitant  of  Viet¬ 
nam.  If  we  unleashed  that  power  we  could 
salt  it  over  the  way  Rome  salted  over  Car¬ 
thage. 

It’s  not  our  power  that’s  in  question  out 
there.  It’s  the  wisdom  of  our  policy;  and  the 
world  sees  the  biggest,  richest,  strongest  na¬ 
tion  dropping  more  bombs  on  North  Vietnam 
than  we  dropped  on  all  Europe  in  the  Sec- 
on  World  War.  They  see  this  tremendous  dis¬ 
proportion  of  strength  and  wealth',  and  that 
puts  us  in  a  very  bad  light  in  the  world. 

In  fact,  this  war  has  done  more  to  under¬ 
mine  America’s  moral  leadership  in  the 
world  than  anything  that's  ever  happened 
to  us,  and  the  faster  we  put  the  matter  right 
in  Southeast  Asia  and  end  this  war,  the 
sooner  we  will  begin  to  win  back  again  the 
respect  that  this  country  ought  to  have 
throughout  the  world. 

Senator  Hughes.  What  do  you  say  to  peo¬ 
ple  who  are  really  concerned,  and  I  know 
they’re  concerned,  about  the  fact  that  we’ll 
lose  face  in  the  world,  you  know,  that  we’ll 
really  not  be  a  first  rate  power,  as  has  been 
implied  by  our  Chief  Executives  in  the  past 
and  in  the  present?  And  the  concern  of 
honest  Americans  who  want  to  get  out  of 
the  war,  who  want  to  stop  the  killing  and 
the  dying,  and  yet  they  say  this  is  America’s 
place  in  the  world,  that  unless  we  accept 


this  challenge  we’re  somehow  failing  in 
world  leadership. 

I  think  this  is  the  question  in  the  minds 
of  millions  of  Americans  today. 

Senator  Hatfield.  What  constitutes  leader¬ 
ship.  Not  just  power  of  armament,  but  power 
of  ideals.  And  I  say  that  we  are  losing  in 
the  world  today  by  continuing  to  be  in  Viet¬ 
nam. 

It’s  not  a  matter  of  national  price.  It’s  a 
matter  of  whether  we’re  practicing  what  we 
preach.  It’s  a  matter  of  whether  our  ideals 
that  were  embodied  in  the  Constitution,  in 
the  hearts  of  the  American  people,  are  really 
at  the  center  of  our  policy,  or  whether  we're 
out  here  with  some  peripheral  object  of  face¬ 
saving,  and  so  forth.  I  say,  if  it’s  to  be  hu¬ 
miliated  to  admit  we’re  wrong  and  to  save 
lives,  then  the  sooner  we  do  this,  the  better 
it’s  going  to  be  for  our  nation.  But  I  don’t 
consider  it  humiliatiofi.  I  consider  it  great¬ 
ness,  because  only  the  powerful  can  take 
the  chance  of  admitting  error,  and  we’re  that 
powerful  today. 

Senator  Goodell.  And  most  civilizations 
that  have  died,  have  died  from  within;  and 
that  is  happening  now  in  the  United  States 
of  America  if  we  don’t  get  out  of  this  war. 

Senator  Church.  We  clothe  this  war  in 
the  sacred  words  of  “justice”  and  “freedom” 
and  “peace.”  But  justice  and  freedom  and 
peace  aren’t  at  stake  out  there.  You  know, 
the  Government  that  we’re  supporting  is  not 
a  democratic  government,  it’s  an  incompetent 
and  corrupt  military  dictatorship;  and  it’s 
involved  in  a  war  with  another  dictatorship. 
This  is  a  war  between  two  dictatorships  for 
control  of  Vietnam. 

So  I  think  we  make  a  grave  mistake  when 
we  try  to  clothe  such  a  war  in  terms  of  the 
ideals  for  which  this  country  should  stand. 
Freedom  is  not  at  issue  for  the  people  of 
Vietnam.  One  way  or  the  other,  the  kind  of 
freedom  that  we  know  is  not  going  to  be 
the  gift  of  this  war  out  there. 

Senator  Hughes.  I  think  the  gut  question, 
though,  Frank,  and  particularly  George,  when 
we’re  talking  about  this  Amendment  to  End 
the  War,  to  most  Americans  is,  how  can  I 
support  this  Amendment  and  at  the  same 
time  support  my  country  in  an  involvement 
we’ve  had  over  the  last  15  years.  And  I  think 
if  people  could  resolve  this  in  their  own 
minds,  you  know,  they’d  very  willingly  bring 
this  war  to  an  end  through  this  Amendment. 

Senator  McGovern.  Now,  the  President 
said  the  other  night  that  if  we  leave  Vietnam 
now,  we’re  going  to  be  through,  or  I  think 
he  said  we’re  going  to  be  finished  as  a  peace¬ 
maker  in  Asia.  Well  now,  I  think  we  ought 
to  quit  trying  to  be  the  policeman  for  Asia. 
Let’s  quit  trying  to  be  a  solo  policeman  and 
banker  and  pacifier  in  Asia  alone.  How  ironic 
it  would  be  if  at  long  last  we  succeeded  in 
pacifying  Southeast  Asia  and  couldn’t  pacify 
our  own  society. 

Senator  Hughes.  The  invasion  of  Cambo¬ 
dia,  I  think,  was  truly  the  straw  that  broke 
the  camel’s  back.  They’re  writing  to  me  at 
about  8  to  10  to  one  against  the  President’s 
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posture  right  now  in  Southeast  Asia;  and  in 
the  belief  and  the  hope  that  the  Senate  of 
the  United  States  will  offer  the  leadership, 
you  know,  to  alter  this  posture. 

Senator  Goodell.  Everything  we  have  said 
here  tonight  is  completely  unpartisan.  I 
think  we  have  all  been  as  critical  of  the 
Democratic  Presidents  as  we  have  of  Republi¬ 
can  Presidents,  and  we  should  not  be  consid¬ 
ering  this  in  terms  of  political  or  partisan 
advantage  one  way  or  the  other.  This  war 
transcends  partisanship,  and  I  know  a  great 
many  Republicans  as  well  as  Democrats  who 
think  our  policy  now  is  wrong,  and  we  ought 
to  get  out.  I  think  the  overwhelming  number 
of  all  Americans,  whatever  their  political 
party,  believe  this. 

Senator  McGovern.  I  think  what  we’re 
trying  to  do  with  our  Amendment  to  End  the 
War,  is  to  say  that  that  is  too  important  a 
decision  to  place  on  the  shoulders  of  one 
man.  It’s  too  big  a  risk  to  ask  one  man  to 
decide  alone.  The  President  ought  not  to 
have  to  make  that  judgment  alone,  and  under 
the  Constitution,  he’s  not  supposed  to  make 
that  decision  alone. 

What  we’re  proposing  to  do  is  to  share  that 
responsibility,  and  whatever  political  risk, 
whatever  opportunity,  whatever  hazard  is 
involved  in  making  the  decision  to  end  this 
war,  we’re  prepared,  as  elected  officials,  to 
stand  up  on  that  question  and  answer  yes 
or  no,  and  then  take  whatever  blame  or 
whatever  credit  is  involved. 

Senator  Goodell.  In  effect,  we’re  providing 
a  situation  where  the  President  can  withdraw 
faster,  where  he  can  make  a  determination 
the  war  is  going  to  end  by  a  fixed  date,  and 
he  will  not  bear  the  whole  onus,  himself. 
We  recognize  that  when  you’ve  made  such 
a  tragic  mistake,  there’s  no  painless  way  to 
get  out  of  that  mistake.  We’re  saying,  “We’ll 
share  that  pain,  we’ll  share  that  responsi¬ 
bility.  But  let’s  recognize  the  mistake  and 
get  out  of  it.” 

Senator  Hughes.  What  do  we  say  to  the 
American  parents  who  have  sons  fighting 
in  Vietnam?  Is  this  a  patriotic  move  that 
we  are  taking  in  this  Amendment  to  End 
the  War?  Is  this  support  of  their  sons  and 
of  our  fighting  men  in  Vietnam? 

Senator  Goodell.  There  is  no  better  way 
to  protect  the  young  men  who  are  fighting 
over  there  than  to  bring  them  home;  and  I 
don’t  know  of  any  military  person  in  any 
responsible  position,  who  doubts  that  if  we 
made  our  declaration,  “we’re  coming  out,” 
that  they  would  be  brought  home  safely 
then. 

As  long  as  we  stay  there,  the  casualties  are 
going  to  go  up,  and  if  President  Nixon’s  pro¬ 
gram  works,  over  the  next  three  years,  we 
are  talking  about  a  minimum  of  5,000  more 
American  dead,  and  probably  closer  to  20,000. 
Four  or  five  times  that  many  casualties,  and 
four  or  five  times  that  many  Vietnamese 
deaths  in  the  process.  Not  to  mention  the 
billions  of  dollars  involved. 

Senator  McGovern.  But  now  what  we’re 
proposing  is  not  a  disorganized  and  unco¬ 


ordinated  outcry.  We’re  proposing  a  specific 
legislative  Act  that  will  have  the  full  force 
of  law,  and  it  will  say  in  effect,  no  more 
money  for  Southeast  Asia  for  any  purpose 
other  than  arranging  for  the  systematic  and 
safe  withdrawal  of  our  forces,  for  the  ex¬ 
change  of  prisoners,  for  asylum  for  those 
people  that  might  be  threatened  by  our  with¬ 
drawal.  It’s  an  Orderly,  Constitutional  pro¬ 
cedure  for  bringing  about  an  end  to  this  war. 

Senator  Church.  Now,  this  brings  the 
Congress  back  to  the  role  that  it  should  have 
been  playing  all  along.  It  asks  the  Congress 
to  assume  its  responsibility  to  the  American 
people,  and  it  brings  our  democratic  system 
back  to  life  again  in  a  balanced,  Constitu¬ 
tional  manner;  and  that  in  itself  is  as  ifn- 
portant  in  the  long  run  to  the  life  of  this 
Republic  as  ending  the  war  in  Vietnam. 

Senator  Hatfield.  What  do  we  say  to  the 
American  people  who  have  been  watching, 
and  who  would  say,  “Well,  we  agree  with 
you,  but  our  voice  is  not  very  loud.  I’m  only 
one  person,  I’m  just  a  little  person,  so-called 
little  person.”  You  hear  that  many  times. 
Does  that  voice  have  a  place  in  this  whole 
great  issue  of  war  and  peace? 

They  say,  “We’re  tired  of  speeches.  We 
want  some  action.”  A  lot  of  the  young  people 
say  this  to  us.  A  lot  of  the  older  people  say, 
“All  right,  turn  it  off.  We  agree  with  you, 
but  what  have  you  done  about  it?  What  can 
you  do  about  it,  what  can  we  do?” 

Senator  Church.  We’re  asking  people  to 
make  their  views  known  responsibly  to  their 
Congressmen,  and  we  are  asking  the  Congress 
and  the  Senate  of  the  United  States  par¬ 
ticularly,  to  begin  to  assume  its  respon¬ 
sibility  under  the  Constitution.  For  years 
and  years  now  we’ve  abdicated.  We’ve  given 
all  the  power  to  the  President  when  it  came 
to  war.  We’ve  sat  on  our  hands  and  done 
nothing,  and  hoped  that  the  people  would 
look  the  other  way. 

Well,  the  time  has  come  to  reassert  our 
responsibility  and  to  stand  up  and  vote  on 
the  question  of  war  or  peace. 

Senator  Hatfield.  You  know,  we’ve  sort 
of  enshrined  silence  as  the  virtue  of  patriot¬ 
ism  in  the  last  year  or  so;  and  actually,  I 
think  the  highest  patriotic  duty  that  any 
citizen  has  is  to  speak  up,  to  speak  his  con¬ 
victions  and  his  mind.  That’s  the  hope  that 
we’ve  got  to  give  to  all  American  people.  That 
there  is  this  method,  there  is  this  channel 
open  to  them,  and  that  we,  and  others  like 
us  on  this  end  of  the  power  structure,  so  to 
speak,  are  receptive.  We’re  not  only  recep¬ 
tive,  but  we’re  inviting  them  to  participate 
in  this  Amendment  to  end  the  War. 

Senator  Hughes.  This  is  what  we  must  do. 
We  need  their  help.  Even  if  we  had  40  Sen¬ 
ators  presently  on  this  Amendment,  we  need 
the  help  of  the  people  of  the  United  States. 
There’s  no  other  way  that  we  can  succeed; 
and  the  voice  of  the  people  counts  in  the 
final  analysis.  If  I’m  to  exercise  my  judg¬ 
ment  and  to  follow  my  conscience  in  a  posi¬ 
tion  of  responsibility,  I  must  tell  the  peo- 
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pie  when  I  think  we’re  right,  and  I  must  tell 
them  when  I  think  we’re  wrong;  and  expect 
them  to  support  those  positions,  or  to  op¬ 
pose  them.  But  for  Lord’s  sake,  don’t  be 
quiet.  Write,  support  or  oppose,  but  do  some¬ 
thing  in  this  critical  time. 

Senator  Hatfield.  If  you  want  to  cast  your 
vote  to  end  the  war  in  Indochina,  there  is 
something  you  must  do  in  the  next  few 
days.  Write  to  your  Congressman  or  your 
Senator,  just  the  simple  words,  “I  vote  for 
the  Amendment  to  End  the  War  in  Southeast 
Asia.” 

Senator  Goodell.  And  there’s  something 
else  you  can  do.  Take  a  sheet  of  paper  and 
write  on  the  top,  “We,  the  undersigned,  favor 
the  Amendment  to  End  the  War.”  Leave 
room  for  names  and  addresses;  and  then  go 
out  to  work,  to  the  church,  to  the  super¬ 
market,  where  ever  you  can  collect  signa¬ 
tures,  and  get  people  to  sign  who  agree  with 
you.  Send  those  petitions  to  your  Congress¬ 
man  and  to  your  Senators. 

Senator  Hughes.  The  President  of  the 
United  States  rightfully  can  command  all 
media  to  bring  a  message  to  the  people  of 
the  United  States  any  time  he  deems  he  has 
a  message  of  importance.  For  those  of  us 
who  have  differing  viewpoints,  and  wish  to 
express  those  to  you,  the  American  people,  it 
requires  that  we  seek  your  assistance. 

Senator  Church.  Remember  that  66  cents 
out  of  every  tax  dollar  now  goes  for  war. 
A  dollar  for  peace  could  go  a  long  way.  So 
send  your  contribution,  whatever  it  may  be, 
in  order  that  we  can  continue  to  speak  out. 
Make  your  checks  out  to  “Amendment  to 
End  the  War,”  post  office  Box  1A,  Ben  Frank¬ 
lin  Station,  Washington,  D.C.,  20644. 

Senator  McGovern.  Let  me  close  this 
broadcast  on  a  very  concrete  and  specific 


point.  What  we  are  proposing  here  is  that 
for  the  first  time  in  the  long  history  of  this 
war,  the  Senate  of  the  United  States  stand 
up  and  be  counted  yes  or  no,  on  the  ques¬ 
tion  of  whether  we  wish  the  war  to  con¬ 
tinue,  or  to  be  ended.  We  propose  to  do  that 
in  a  vote  that  will  come  in  a  very  short  time. 
We  pledge  you  that  that  vote  will  be  held. 
This  is  not  a  sense  of  the  Congress  Resolu¬ 
tion,  it  is  not  a  debator’s  point;  it  is  an  act 
of  law,  which  if  carried,  will  put  an  end 
to  this  war  in  a  systematic  way.  We  ask 
earnestly  tonight  for  your  support  in  that 
effort. 

President  Nixon.  Strive  in  every  area  of  the 
world - 

General  Westmoreland.  In  1968,  a  new 
phase  is  now  starting. 

President  Johnson.  General  Westmore¬ 
land’s  strategy  is  producing  results. 

General  Westmoreland.  The  enemy’s  hopes 
are  dim. 

President  Nixon.  If,  when  the  chips  are 
down,  the  world’s  most  powerful  nation  acts 
like  a  pitiful,  helpless  giant — — 

Closing  Narration.  In  just  a  few  days,  de¬ 
bate  on  the  amendment  to  end  the  war  will 
begin  on  the  floor  of  the  United  States  Sen¬ 
ate. 

If  the  American  people  can  effectively 
urge  its  passage  upon  the  Members  of  the 
House  and  Senate,  if  the  amendment  to  end 
the  war  is  passed,  then  the  traditional  right 
of  declaring  whether  or  not  we  shall  commit 
Americans  to  battle  will  be  returned  to  the 
Congress — where  it  belongs. 

Through  protest,  petition,  and  an  act  of 
law,  we  shall  have  at  last  ended  the  Viet¬ 
nam  war. 
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